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PREFACE 

TO THE SIXTH EDITION 


In this edition 1 have not changed the plan of the 
original worlc. The law is brought np to date to 
the end of 1937, and I have also made a few 
slight alterations and corrections in the text. Mr. 
Roland Burrows lias kindly consented that the 
intioduction which he wrote for the fifth edition 
should remain in this. 

0. M. C. 

1 DUIOK COUUT, 

'J'EMPIiK, E 0.4 

Jaiiiiaiy, 1938 




( V ) 


PREFACE TO THE TPIIRD EDITION. 


It is fi'cquonUy said that a leading case book cannot bo 
systemotic The present work rejireseiits a serious, and, it is 
behoved, tlie first, attempt at system in such a matter. The 
method pursued may bo shoitly stated m detail 

1 Oases have been soletited on all the main points of 
uvidoneo Such eases aio, naturally, of various degrees of 
inipoitanee, and some may not be satisfactory expositions 
But in each instance the case appearing to be the besi. 
available has boon selected 

2 The principle laid down or explained in each case is 
stated 111 a newly-written hoadnote thereto. 

B The facts of each case, so lar as they are essential to the 
point of evidence involved, arc shortly stated 

4 The arguments of counsel are omitted, for one reason 
only — want of space 

.5 All the most important jiortions of the judgments are 
given exactly us reported K is behoved that those include 
all that a busy practitioner or intelligent student would use 
in argument or study The leading or vital passages of the 
judgments are omjih.isised by heavy lyiJC The names of the 
judges constituting the Couit aro given, even wdicn they do not 
iippofir m the origiiinl ropoH 

0 With an eye to system, the cases have been arranged 
iieeordiug to their subject and detail, and frequent notes, 
naroducing eases of a class, or connecting and explaining 
individual csmCS, have been added 

7 Wlieiu'ver a gneii c.isu njipe.irs m several reports, that 
from \iduch the judgnicnts are taken is stated. In many cases, 
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where there is a difference between the reports, or oiio throws 
hght upon another, judgments arc tnlcon fi’oni two or even 
three different reports 

8 A large collection of statutory provisions ri'lnting to 
evidence follows the cases, as a natural sup]ilotn(-nt lo Uu'in 
These are printed and noted in the sanio w'iiy as tin* (‘ascs 

9 All the Rules of the Supremo Court iliroctly n-latiiig to 
evidence are also given 

10 The whole matter is summarised in a Table of (Vaitcnts 
at the commencement of tho book, an Index at the end. and 
two Appendices. 

8 New Coubt, 

Lincoln’s Inn, W C. 

July, 1916 


I'h t’ 
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INTRODUCTION. 


Tjtm law of cvitlence dopeiiils niaiuly upon jlecirlGcl oases. 
It is iruc that many statutes have I’egulatod particular 
hranchoB of iliat law, but for the most part the principles 
are derived from ^udgmouts many of them delivered in 
actions brought under a system of procedure wluch has 
been profoundly changed during the last hundred years. 
Our sysicni of evidence, therefore, is peculiarly English in 
its oiigm and struclure and in essence is not logical hut 
practical So far as it can be reduced to a system, it can 
be learned, but its very conditions of existence imply that 
its sole use IS in its practical application It may be 
given the aspect of a science, hut it must always he an art 
WLatever may he learned, the knowledge and oxpeiaence of 
actual practice is essential to the acqiii,sitiou of a mastery 
of the evidence. 

To conic to the practice of the law with a sound know- 
ledge of substantive law, hut with no knowledge of evidence 
or procedure, is to invite disaster Tliough many points 
may doubtless bo seen and prepared for in advance, the 
real ditliciiltios lie in tbe circiimstancc that objection must 
be taken as and when the evidence is tendered. The 
practitioner must be prepared to see at once whether a 
{[iiestion IS admissible or relevant — ^whether a document can 
be put in or whetber the document tendered is tbe right 
kind of document He must take objection immediately, 
or, if objection be taken to the course he puisnes, he must 
bo ready without preparation to justify what he is doing. 
Ho must remember that in civil cases a failure to object 
at the right tune is fatal in law'; in any case to allow the 
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wilnests to answer or the iern'i‘=; o{ iho fltn‘iniu*nl (o Ik* ilisi losi«(l 
may do incalculable damage, wliilt* on Mu* olboj- hand In* 
must bear m mind the disush’oUK ('HVchs (bat ma,\ In* jiro- 
duced by objeetious eloatly bad, by (|m‘nfions idiMtuihly 
iuadmnjsible- It is only m the dual projiaraliou in rliamlK*!*^. 
and in actual practice that a mastery of evidenct* a.-^ an art 
nan be acquired, but fbat mastt*ry can bn gained mon* qiiicM v 
and more surely if Ibc student bas mastered Ix'i'oreiiand I be 
principles wliieli underlie and are essential lo l.be art 

The student must therefore study tin* formal {realises 
upon the subject wherein the rules oF (*vid(*m*i‘ an* digesl(*il 
into a system He must also attend (be (Jourts to si'e liou 
others handle the problems of erideiiei* as tli(‘y arise in 
actual practice, but he can materially jiromoie the sneees.i 
of his studies if he also devotes serious attention lo (lie study 
of cases. Our law is largely ease la.w and tin* shuly of 
cases enables him to see how a principle is (‘\olv(‘d from 
paxtiGulai applications, A formal Ireatist* gives tin* I'esult: 
a hook of loading eases shows the result in lli<* emirse of 
formation The one lorm of study assists ami emnjdeles 
the other. 

It was with a view lo assisting law studi'iits that tin* late 
Ernest Coeldo prepared tlio first edition of tins book, Ib* 
was a lawyer of great knowledge and ability wliosi* merits 
did not receive in his lifetime the recognition they d('.ser\t>(l 
xk time did come wlien sonic of his fellow sliudeiitf', who 
knew and uppieciated lus qualities, had at lamed Ingli olliet*, 
and it seemed as if he would at last rea]) 1ns rewanl, but 
unfoitunately he died pt'cuiaiurely, and this uoik r(‘iiiains 
almost as the ouly memorial of an out'^taudiug mtelh'd 
Its success ha.s been maiked and in the liamls of I lie second 
editor, the late Mr. S L Phipson, a great inastei of the 
law of evidence, its usefulness has increased A ju*w' ed itiou 
has been called lor and has been entrusted to my fro'iid. 
Mr C M Cahn, who assisted me in the latest ('dilion <if 
Plupson’s Law of Evidence His work on tliat Irealjst* has 
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^•ivoii iiip (‘.oiiiplole confidenco jn liis ability and loiowleclge 
of the tSiihject, and 1 foinmond ihia edition to all btudenta 
of tlio law. Hy attentive wtudy of ils they will bo 

able to follow ihc building iij) of the principles which are 
«ot out in the formal treatiKos, and will tbeioby bo able io 
acquire ihai foundation of knowledge of ijrinciples which 
is i.lie oRsential condition of mastering the art of applying 
those principles in actual practice, without which no lawyer 
can hope to become a successful advocate. 

ItoLANi) Bmutows. 
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CASES AND STATUTES 

ON 

THE LAW OF EVIDENCE. 


PAET I. 

CASES ON EVIDENCE. 


EVIDENCE GENERALLY. 

The term ‘ ‘ o videuce ’ ’ as used in law, or ‘ ‘ judicial 
ovidenee ”, boars the same meamng as m popular language, 
— ^ihc means by which facts are made e'vident or estab- 
lished to the satisfaction of persons inquiring into them, — 
narrowed, however, by certain legal rules contrived to secure, 
as far as possible, its sufficiency and credibility, the result 
being that facts sufficient generally to satisfy or convince 
prudent persons of clear understanding may not bo sufficient 
to fulfil the requirements of the law m matters arising for 
judicial determination 

It may bo well to draiv attention to the following 

DEFINITIONS OF JUDICIAL EVIDENCE 

“ That which demonstrates, makes clear, or ascertains the 
truth of the very fact or point in issue, either on the one side 
or on the other ” (Blackstone, Com III, 367). 
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h] VIDIUNOK (IhJNI'UiA LJA’ 


“All the legul muann, (.'xcinsui' i>l' ]m>n* arjLjuiju'Ml , wliu’h 
lend to prove or disin’ovo iUi;\ lunltev ot i'.icl, (In* Iruih of 
which IS submitted to judicial micsljjjfaliuii ” (Ttiiihtr, 1) 

“ The mentis b}" 'svluoh any idlc{^M>d inalliT til lact, tlm 
truth of which is suhimttod to nivi'slif'aliou la »'al ablrdnal or 
disproved” {Wills, Cm Eo , ii) 

“ The evidence received by Courts of .Instici' m pronf or 
disproof of facts, the existoiicii of which conios in (jtii'stKJu 
before Iheui ” {Easi, § ;53) 

“ (1) Statoiiients iiuido ]\y mhu'Shcs in tioiirl nndiT a h'fal 
sanction, in relation to luattevs ul fact under i'iu]uir\ , such 
statements arc called oral evulciu'u , 

” (2) J')ocmii]onts jmshiccd for tlu> ins;}u‘fl ion of ilie ('oiirl 
or Judge, such docinuuuts are ('-alli'd docunu'iil.irx lu ideiiia' ” 
(Stephen, Art 1). 

“ The facts, testimony, and d()ciimcnh.-i wliudi may I»e 
legally rocuivod in order k> jiivivo or disprovi* I In* fact uiuhn 
enquu'y ” (Phipson, 1). 

VAIUETIEB OF JFDIOIAl. FVICMNl '-M 

The following terms are used, hul not llnifonnl,^, as 
descriptive of different vmicties of evidence 

Best BvideUoei — Tins term is used to deseiibe, |tnniary 
evidence at. distiuguishod from sceondary i‘videnee (see 
heloiu, and post, pp did) 

Conclusive Evidence. — ^Evidomsi of a ftict whiidi (he I'-ourt 
must take as full proof of such f.iel. and wineli eseludei, all 
evidence to disprove it (see SIrpItni, Art 1) Mueh <-vi(lenec 
is nearly always in cases ol stalidory juovisions deelaiifig 
particulai e\idenoe to he couelusivc' , ludess I, lie '.o-ealled 
conclusno or irrobuttable pvosuni[ilioiis are eemi.idered at. 
evidence fsee {><)sl, p 155) 

Direct Evidence. — ^Tliis term is used m l\vi> sensi’s as 
(ci) Evidence of a. fact actually iii issiu' (as distinguislied 
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from circumstantial evidence) , (b) Evidence of a fact actually 
perceived by a witness with one of Ins own senses, or of 
an opinion actually held by himself (as distinguished from 
heai’say evidence) (see post, pp 58, 03, 163) 

Ciroumstantial or Presumptive Evidence is evidence of a 
fact not actually in issue, but legally iclevant to a fact in 
issue (post, p. 68). 

Real Evidence. — ^Evidence supplied by material objects 
produced for tlie inspection of the Court, and not by 
mforraation from a witness or document (post, p 408) 

Oral Evidence. — Evidence of a fact biought to the know- 
ledge of the Court by the spoken statement of a qualified 
witness (see pobt, p 268) 

Documentary Evidence. — Evidence of a fact brought to 
the linowlodge of the Court by insxjection oi a document 
produced to the Court (see post, p 208) 

Extrinsic Evidence. — This term is generally used as 
doscrijitivc ol oral or parol evidence when given in connection 
with written documents (see beloto, and post, p 377) 

Hearsay (or Second>hand) Evidence. — Evidence of a fact 
not actually perceived by a witness with one of his own senses, 
but proved by him to have been slated by another person (see 
post, p 109) 

Indirect Evidence. — Evidence which is not direct evidence 
m either of its two senses (see above) It means therefore 
(a) circumstantial evidence, or (b) hearsay evidence (see abouc). 

Original and Derivative Evidence. — Best defines origmal 
evidence as “ that which has an independent probative 
force of its own ", and derivative (second-hand or secondary) 
evidence, as " lhat which derives its force from some other 
source” (^§ 29 — 30, see as to this distinction, Pliipson, 6) 
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Parol Evidence. — ^This turm is souii'litnos ukihI ixh ci^xnvix- 
lent to ora.1 oviclcuec It Rcx'nis to ln' list'd I’liit'flj ns 
descriptive of the oral “ oxtnnsu! (.'Mtlt'uct' " wlifii in 

connection with written domum'utH (Met' ahnrr, autl p»>.s/, 
p 377) 

Pre-appointed Evidence. — Evulom-n ileclfin'd liy lli<‘ Imw to 
be either a pcrnuasililc, or ii neevsHury and cncIusim', nmdi' ol 
proof of a particular fact (sot! lirhl,, t; ,M1) 'I'lus li>nu r-. ran'ly 
used It appears chiefly m ('omii'ctioii mHIi puhlit* d<icimn‘nls 
(see posC, p 15d) 

Prima Facie Evidence. — Evidence of a fact whu'li tho 
Court must tahe us proof of such fact uniesa it is Iiciil tlis- 
proved by further evidence ►Such cvidt'nc.c ajifit'afs fnaiucTdly 
in eases of statutory provisions (li'clariu|^f parlifular cMtli'iico 
to be pmua facie (see iioat, p l/l/)) 

Pvlmary Evidence. — ^Evidcnri* winch itsi'ir suifftpsts Ihat 
it is the best evidence, or, at least, does noli itself siift'fesi. I he. 
existence of better ovideneo, and which Ihc law Ihi'reftivo 
regards as being the most relialdi', and retpiires (o be pKidnce.d 
if available, to the exclusion of eorlain less rt'lialiie evidi'Mce 
The term is mainl 3 ' of nnportani'c in eomieelirai wilh dneii- 
ments, of which the oiigiual or an atlniission <>f its conlenla is 
said to be pnmaiy, and must geni'r.illy be jirndm-ed l|. may 
be identified with best uvidoiieo (see ulmvi'), and ai diiitiii- 
guislied from secondarj’' evideiit'o (sec h('lfni'), ^I'lu' (eriti is 
also, but rarely, applied to oral or parol evideiiee, of which 
direct evidence (see ahovo) is said to lie. jiriiiiary lint Lheii' 
does not appear to be any iiractical ri'ason for so classil^iiig 
oral evidence, as the cxistoiico of piimary does noli exelude llie 
secondary evidence m suc-h case (see pow/, [i Kilt) 

Secondary Evidence. — ^Evidence which itself suggests the 
existence of better evulenco, and which the law rcjeets if the 
better or primary evidence is available The term is imunly' 
of importance in connection with docuinenis, a eo}»y or verbal 
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account whereof may not generally be given in evidence It 
IS distinguished from best evidence and primary evidence (see 
above) The term is also, but rarely, aijplied to oral or parol 
evidence, of which hearsay evidence (see above) is said to 
bo secondary But there does not appear to be any practical 
reason for so classifying oral evidence, as the existence of 
primary does not exclude the secondary evidence in such 
case (see post, p 103) [As to the distmction between 
second-hand and secondary evidence, see Best, § 494; 
Phipson, 7 ] 
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THE FUNCTIONS OP JUDGE AND JURY IN 
DEALING WITH EVIDENCE. 

In the ease of inal by jury, ili is, in l.lii' (iv^i pbus', cssiMihiil 
to distinguish the rospcctivo funcM.KHis of Uir rliidjv anil I lu' 
jury, inasmuch as they both have lo lU'jil wilh llu- ('\ idcius’ 
tendered, but m different miinner The Judf^o bus the 
general conduct of the procoedings, dncidnig ijni'.simns of law 
and practice, including those rehiting to (lie piotliudKni anil 
admissibility of ovidcnoe The jury find tlic facts, tlniH doabng 
udth the credibility Juid weight of the* i>\i(lfnc<> 

It IS the duty of the Jud^e to uiKtiucIi tlic jiuy in tlie 
rules of law and practice by wlucb Ihr. t'Yuloiu*i‘ i", io bo 
weighed, for instance, he should lulviHis tlnsu not lo (suuud. 
upon the uncorroborated evidence of an luusmijilici* (hoc /«)«/, 
p 157), ho should cxphuii to thorn the lud.uro :ind olfoot of 
any presumptions applicable (koo poa/, p 211;, nr any i tile 
of law rendering ovidonce either uinioooHSiiry (si'o /los/, p ll!), 
or of peculiar application (see pnul, ji H5; The dudgi' jiIko, 
in summing up the case to tlic jury, lVo(|uoni'ly (■oninu'nls 
upon the weight of the evidence 

With respect to the duty of the Judge thim (o deal with tlu‘ 
weight of evidence) there appears to be. some di(’t\‘i't‘iie.e of 
opmion It IS sometimes maintainod that, when be has 
explained to the jury the matter in issue, togidjiei- wil.li the 
law and practice applicable, he is funclm ojjtrio and should 
not comment on the facts Rut ibis rule, is e.-il.ainly 
largely departed from in general practice and it m usually 
considered that temperate coiumont by the Judgf on (,he 
facts may well bo of material assistunco to the. jury, although 
any officious mlcrfcronco with the fune.tions of I, he lalJer is 
not only improper on the part of the Judge, bul. fre(,ui.ntly 
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defeats its own. purpose by inclining the jury against tbe 
Judge's opinion As Lord Chancellor Bacon said to 
Mr JusUcG Hutton, when swearing in the laller as a 
Judge — “ Draw your learning out of your books, not out of 
your brain Mix well the freedom of your own opinion with 
the rcvoroncG of the opinion of your fellows Be a light to 
jui’Ors to open their e>CH, not a guide to lead them by the 
noHos ” (CumphelVs ChanceHors, II, 428) 

Professor Thayer speaks of the notion, that a Judge has 
no vjglit to indicate to the jury his own views of the facts, as 
one which would have amazed any English Judge from the 
beginning down ”, remarking that ” It is not too much to say 
of any period, m all English history, that it is impossible to 
conceive of trial by jury ns existing there m a form which 
would withhold from the jury the assistance of tbe Court in 
dealing with the facts” {Thayoi, Pr. Tr. Ed , 188). 

The general functions of the Jud^e have thus been shortly 
summarised * 

The fluty of a Judge presiding at a trial by jury is 
fourfold iii-Bt, he must decide all questions respecting the 
admissibility of evidence, secondly, he must instruct the jury 
in the rules of law, by which the evidence, when admitted, 
IS lo be weighed, thirdly, he must deiormino, as a legal 
question, whether there be any evidence fit to be submitted 
to the jury for their considoration , and lastly, he must 
explain and enforce those general principles of law that are 
applicable to the point at issue ” (Taylo^ , § 23) Those points 
are illustrated by the cases folloudng 
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JUDGE AND JVUy. 


METROPOLITAN RY. CO. y. JACKSON. 


HOUSE OF LOROS. 1H77, 


L. E. 3 A. C 


]!};■{, 47 L 
20 W 


-I Q n ;i 7 L. 'r, (i 7 !i 

u I7r>. 


Questions of law are for the Jud^e, questions of fact for the 
jury, to determine. Whether there is suflioient ovidenoe 
to be left to the jury from which they may loj^ally and 
properly infer the matter in issue is a question of law for 
the Judge; whether such evidence establishes the matter 
in issue is a question of fact for the jury. 


In an action for damages causod by nogligoiici*, it was liold ilu- 
Judge was to docido wholhur Lhevo w.ih .lu.'v fviilrnn' jikhicv l.ii l>i* 
left to the ]uiy of nogligonco causuig tlu' injuiy, .md lor I, bo |iii.v to 
say whether, and how far, such evidenco was to bo bi'IioMsl. 

The following is ftotn Iho Law 

Loud Caiums, L 0 , . Tho- .Jucigi' has .i. ooilaiii duly lo dis* 

charge, and the jurors have anotlioi .md a dilloi.'nt duly The 
Judge has to say whcthei any iacLs kavt' boon oslMibhshod by t'vidi jioo 
from which negligence may be loasoualdy iiijoiiod , tho jurors have 
to say whether, fiointhoho facLs, when subnntl. d l,o lb.«m, iiojdmurioo 
ought fo be lufeircd it is, m my ojuiiion, ol tin- i.y.Mlosl, imj.orUuoo 
m the ddimnistration of justjce that those separate functions .should 
he maintained, and should be maintainod distinct. || woubl In* ,i 
serious miodd on the inoi'inco oi tlie iiu.v, if, m cisk wli.-i,. ibne 
are facts from winch nogligcucc may nuisoti.ddA b.> nir..n...J (,l.a 
Judge were to withdraw the case lu.m tiie ,ui-y u,mn Ihe 
tnat m lus opinion, negligence oagbl, not to be infened, and it 
would, on the othei hand, place ni ihe bands ol (be juion, ,,oive, 
vlnch might bo exorcised in Ibe most ailntracy m.,n„,.,. ,1 t,l„.y w..,e 
at liberty to hold that negligence might be , il.-iie<l limn aii\ slate 

or icicls \vhdt(iV(*] 

Loud O-Hauan Tour Lords!.., .s have ium . Ih-I.I Ibal, w!.e„ 

eg igeiico IS alleged, any statu of facts assumed to bear iiiion the 

lel'llv^co ^ the subject of infeivnce by junns, altliougli not 

lealh connected with the issue hefoie l,I,em The of 
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such D. doctrine would be di&nstious^ and it is of high importance that 
the authority of the Judge should restrain a latitude of decision 

which miglit often m the result bo veiy mcon&istcnt with reason and 
justice . 

Lokji Ul voKBUffN r thiiiJi it has always Iieen considered a 

question of law to be determined by the Judge^i subject, of course, to 
review, whether there is evidence which, if it is believed, and the 
counter-evidence, if any, not believed, would establish the facts in 
Gontrovoisy It is foz the jury to say whether and how far the 
evidence is to be believed. And if the facts, as to which evidence is 
given, aie such that from them a faithcr infeience of fact may 
logitimatoly be diawii, it is ior the jury to say whcthei that inference 
IS to be drawn oi not But it is for Iho Judge to determine, subject 
to review, as a inattor of law, whether from those facts that farther 
inference may legitimately be diawn. . 

Loan G(>iiDoN The duty of a Judge nn such a <,ase is an 

exceedingly delicate one, as the line of division between what is 
proper to bo submitted to the jiuy, as iiece&saiy to support a charge 
of neglzgciico m iioint of law, and what may be submitted to the 
jury cis bufliciont to supjioit a chaigo ol negligence m point of fact, 
is often a very narrow one. But I agiec . that there is in every 
case a preliminary questioOj which is one of lawj namely, whether 
there is any evidence on which the jury could properly find the ques- 
tion for the iJiiity oil whom the onus of proof lies If theie is not, 
the Judge ought to withdraw the question iiom tlie jury, and direct 
a nonsuit if the onus is on the xilaintifE, or direct a vex diet for the 
pLiiutilT if the onus is on tho defendant . 

Note — Thi^ iollowmg niatteis have, amongst others, been held to 
1)0 gtuierall.'y (but with exceplions) questions of fact for tlie jury to 
decide —actual ]s.iiowledg(\ ical Luteiition, express malice, good faith, 
n'asoiiuble skill, rotisonalilo tunc, due diligence, and negligence. As 
to libel, see p 12 

Rome nifill(‘ib aie doclaierl by statute to be questions of law oi 
fact. /SVe Mai me Insiiiaiice Act, 1906, ss 18, 20, 88, posl., p 486, 
Per]ury Act, 1911, s 1, ])osi, p 495 

Poiejgii liiw has to bo piovcd as a fact by evidence, but questions 
as to the elEecfc of the cvidencG given aie decided by the Judge alone 
(see po.s/, p 18) 

Where a contract is oial, wholly oz pai tially, tho question as to 
its terms ib foi tho juiy (Bolchow V Sayynoui j 17 C. B. (ns) 107) 
As to written contracts, sec 11 
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BARTLETT Y. SMITH. 

EXCHEQUER. IHl.'i. 

12 L T Ex. 2tS7; 7 .luK IIS, II M W tS;’., 

(;:} U II lid l 

The admissibility of eYidencc, documciiiary or othorwibo, is a 
question of law (or the Jud^o; and, if its admissibility 
depend on the certain facts, the Jiid^e should himself 
adjudicate upon such facts without subnilttiiiil tlioni to 
the jury. 

It was obioctod by t!u> ili>fcnil.'iui. ,it lln* lii.il. (ItJil, .i bill nf 
exchaiigG with a Eoioigii siani]! otmld uol. b<> n-jul, mi 11ii> gn.iiml lhai 
it was drawn in this countiy Kvidi'iicr (tf ili.il. f.K 1. was (mi<li'i'cd 
and reiiisod at that stag(.‘, buL was «it'li'n\Mi<ls I'criMvi'd as p.iit. (iT ih(‘ 
defendant’s case .ind submittod lo Mk' jury* It ''-is Ihut tin* 

Judge ought to have veceivod nl Mm* plact* fil iliawiiig, u> 

the first instance, to enable him to (b'cnb* upou llu* .Mlinishibility o£ 
the bill, and that he ought not to have subiiiitti-tl llu* finb'iin* In Mu* 
JTiiy 

The foUou,ing i.s fioin Urn hn\r .lumnal' 

Loud Amnoeh, MB All facts, which arc tinccssary to be 

proved with a view to the reception of evidence, are for the con- 
sideration of the Judge, and lu* in to ii‘i i‘iv<* ('vuluiu’i' i i‘spi'riiiig l.hum 
for hiB own satisiaction. Up might umI<*<‘(I, it lu* pli<a‘>p<I, .isl, t!u* 
opinion of the jury, but still Llip rli* CIKIO?! Olpriif, Ins own A 

Jii(Ig6 should ir6G6iv€ 6vidGiiC6 as to tin* c()ni|M'h»iic^ oi n wiliiu'ss, lu 
the sufficiency o£ a stamp, which is good upon Mm* faci- ol il, and 
ought to determine these questions fof himself, misIi .mI nl subnnltnig 
them to the juiy 

PAUKUy B This JH oni' ol Lht' Tii.iiiy ih wIih h a Judge 

ought to teceive evidence for his own satisfaction, funl oi^rlit nnt tri 
RTibmit it to tlic ]ury 

Aiderson, J3 AVhero tlio t'ulinissihilii.y of (,h<‘ is n 

question foi the Judge, tlio facts upon which that admissibility 
depends, ate to be determined by him, .md not l»y ihi^ inry H 
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another rule wore to prevail, it would always be left to the jury to 
decide upon tlie admissibility of evidence 

TIoli’k, 13 , concuircd 

Note — Questions of admissibility, winch the Judge decides, 
include such as — ^whether the fact offered in evidence is relevant 
(sec po&t, p 58), whether the witness is competent (sec post, p. 269), 
whether a document comes fiom proper custody (see poif, p 373) or 
lb piopoily btainped, whether a dying declaration (see post, p, 244) 
01 confession (boe post, p. 397) is admissible, and whether secondaiy 
evidence is ddniissiblo (see post, p 345) 


MORBELL Y. FRITH. 

EXCHEQUER. 1888 . 

:j M & W 402; 49 R, E. 659 

The construction of a document is generally a q^uestion of 
law for the Judge ; but where extrinsic evidence is 
required, and allowed, to explain it, as where peculiar 
terms or expressions are used, such evidence is for the 
jury. 

The quobtioii was, whether a ceitain letter was a sufficient acknow- 
ledginoiit in writing to take the case out of the Statute of Limitation 
'the Judge ivas of opinion that it was not sufficient , and, although 
requested by the plaintiff’s counsel to leave the question to the jury, 
he dcclinod to do so, and direclcd a nonsuit On an application for 
a 111 ‘w tiial, it was held that lie was light 

Louu AniN’osit, 0 L One case in which the effect of a 

written document must be left to a jury, is, where it requires paroi 
evidence to explain it, as la the ordinaiy case of mercantile contracts 
in which peculiar toims and abbreviations are employed So also, 
whore a senes of letters foim pait of the evidence in the cause, they 
must he left, ivith the rest of it, to the jury But where the question 
arises on the construction of one document only, without reference 
to any evliinsie evidence to explain it, it is the safest course to 
adlieve to the lule, tliat the construction of written documents is a 
question of law for the Court. The intention of the parties is a 
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qiiOBtion for tlu' juiy, and, iii (Nihcs, in imsi's <»f lilinl for 

intitaiioc, tliB inoamng of ilic clooiimciil. is paid ol (hat iii(i-n(itiiq anti 
therofoiG inn&t be Rubiiultetl io IpIii* jui*,;. ISui wJuto a h'j'.il right 
IS to be clutoimiiied from ttu: I’cmsivui'litin nf .i wiiMcii tluruitK'nt 
which eithoi’ is luiambiguous or td whirU Uu* anw s milv 

liom tlio words themsolvfs, tliat is a (pifstitni Id bi' ih'i’idi'd l<v 1lu» 
Judge 

Pahkis, It. . The construction of a doubtful instiumcnl itself 
is not for the jury, although the Iiu'ts by whndi it in.i\ be evplanifd 
arc , . 

Alutskson, B Where it is a, letter nnh. and (here ih no 

evidence beyond the written lustiuiiient itself, tho construction of it 
is for the Court only, and not for the jury. Tho case of mercantile 
documents is altogether different. There (In' jneaniug •>!' (he wnrdH 
thoiasclves is in question, being ivords ih.it aii' list'd m a i».n1u'ular 
and tcchmcdl sbuhc; it is as if the documonl were in a foreign 
language, and the truth or propriety of tho translation were in 
question. 

Bolland, B , concurred. 


Not& — The question o£ existence or non eMstenre oJ a document 
would be a question of fact loi the iniy. (Jnw'S on the udmissiliility 
of Gvidonco to explain pi'culiar terms and aiiiliiguities ,iie given 
jiaif, p 396 The question whcthoi <i writiiig m millieieiit aekiiow- 
ledgment to prevent a debt being sUtide-harreil is for the Judge. 
So is the constiuction of policies of insuraiice, oi foreign eoTiliraetR 
(after proof of their moaning of words used), and of hist dorunieidu 
(after proof of then coni.cnls by secondary evidenee), .itid the 
question whether an iimoiiiit agiood to be paid is ,1 penal l.v or 
liquidated damages As to oral contiacLs, K'e nii/r, p 9 

The case of libel deserves special notice Prnn (o 1792, in jiiose 
Gutions for libel, tho goiieia] jivnetiee was I'oi tlu* jury (o decide 
merely the question of puhlicaiiion, clearly one ol lael, ; the .ludgi' 
deciding whethor the wilting was tlefnmalrny di uoI Allliniioli tlu' 
defamatory lucauing would appear strictly to be a .piestuni id law 
ior the Judge, yet it was li>lt that the jii.iclice |)l.ued loo much 
power in the hands ol the Judge, and it c<msed nnnb .lei inxniioU'i 
discussion, which ultimately lesulted iii Pox’s Libel \et oi 1792 
(52 Oeo 3, e 6(^), pioviding that in cinunial luosecation., lor libel 
the jury shall uHe, diioctiou by the Judge on the law. give .i geneva] 
t' niattci , thus in elfect euiisliuin<> (he wiitiiig, 
1 , the Judge holds it to be capable of a del.nuatoi y iiusining 'riiis 
^le now been applied to cuil piocecdings ioi libel (Nv\hII v 
Fine Arh Co , [1397] A C 68) 
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PROOF. 

"Boforo dculiiig wiih tha nijiiters loquiring pi’oof, and tlio 
mode of provmg Ihoin, it is necessary to consider tTaose 
matters wliicli (a) do not require proof, or (b) are not allowed 
to bo proved Under the former head we have (1) matters 
judicially noticed, (2) mattcis presumed, and (3) matters 
admitted, under the latter head we have (Ij matters which 
a party is estopped from alleging, (2) matters stated 
“ without prejudice ” and (3) matters which are irrelevant 
to the issue 


MATTERS OF WHICH PROOF IS NOT REQUIRED, 

JITDICIAL NOTICE, 

There aro certain matters whioh are considered too 
notorious to require proof : such matters are therefore 

“ judicially noticed”, that is to say, the Judge takes notice 
of their existence and nature nitliout I’cquinng any evidence 
thereof English Law is dealt with m the same way, as, 
althougli it mn^^ not bo so notorious to the public generallj^ 
it is taken to be within the knowledge, or rather, in the 
‘ breast ”, of the Judge 

It IS impossible to state completely the matters which the 
Court will judicially notice Any matter of such common 
knowledge that it would be an insult to intelligence to 
require proof of it w'ould probably be dealt with in this 
way Sir James Stephen gives a li&t of t-welve kmds of 
matters which would bo judicially noticed, but it is obviously 
incomplete, and apparently without either classification or 
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order {Duj Eu , Aii. 58). Hr. Wills cKissilu's llu^ matteis 
under the three following heads (irEl/,s, {\\) 

1. The Law aud Prat'Uco t>f Uie Cdurls 

2 Public Acts and Hatters eoiuKicit'd with llu* (ioMM'ii- 
mont of the Country 

3 Matters of Pact of Ctimiuon aiitl ('-i-riain Kiutwh'd^r 

Cases are given below nniler each of llu‘si> Ihrrr beads. 

Judicial Notice is required by Statute of many matters, 

among which may bo nK'Utioiuul tlio following 

1. The Rignatmos of the rfiulgcs of llio tSiija'i'iiui (lourls, 
appended to any judicial or ollicnal jUaMnni'iit (I'Uitli'Ui’i* Act, 
1845, s 2, poi>f, p 438) 

2 The aoal of every county court <m .dl suitiinonscs iijkI 
other process of the Court (County Coiirls \t'l, lt>31, s. 17ii, 
post, p 535). 

3 Every Aet of P.irliaiucnt passed jiftcr hsbO, iinh’ss il is 
expressly provided to the contrary (luicrimdation .\i‘.t, IHHt), 
s 0, past, p 472) 

4 The signatures of oHicois oJ tlio High ('(uirt, and (ho 
official seal or stamp of the several olVici's of tlio lligli tiourt, 
appended to or unpres.scd on any document mudo, isKued or 
signed m proceedings for winding np comjaimcs UloinjianiCB 
Act, 1929, s 289, post, p 518) 

5 The seal of every Coiu-t having jurisdiction m bank- 
ruptcy, and the signature of the Judge or Hogistnir of such 
Court (Bankruptcy Act, 1911, s ] 12, past, p 5(H)) 

By other Statutes the seals, etc , of vaiious other Courts 
and Government Departments me dircdcd to be judicially 
noticed 
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I. THE LAW. 

STOGKDALE v. HANSARD, 

KING’S BENCH. 1839. 

9 A. & E. 1; 8 L. J. Q. B. 294; 3 JvR 905; 

48 E. E. 320. 

The English Courts will Judioially notioe the Law of England 
and Ireland, including the Law and Custom of Parlia- 
ment, and the privileges and course of proceedings of each 
House of Parliament. 

In an action Eoi libel, tlie defence was> publication by orrlei: of tho 
House oi Commons It was held tlidt tlio Court could determine 
whether the House of Commons had such piivilege as would support 
the plea, and could judicially notice the nature and extent of 
pailiamentaiy privilege as pait of the law ot the land 

The fulloiein<f IS fJouL Adolphus mid Ellis — 

Loni> DnNMAN, 0 J ft is said that the Courts of law must 

be excluded fiom all inteifcrence with transactions m which the 
name ot piivilcge has been mentioned, because they have no means 
of informing themselves what these privileges are. They are well 
known, it seems, to the two Housus, and to ovei'y member of them, 
as long as he continues a member ; but the knowledge is as incom- 
municable as the piiviloges to all beyond that pale It might be 
presumption to ask how this knowledge may be obtained, had not 
the Attovnoy-Geneial icad to us all ho had to urge on the subject 
from works accessible to all, and familiar to every man of education. 
The argument hoio seems to run in a ciiclo. The Couits cannot be 
entiusted with any matter connected with piivilege, becanso they 
know nothing about piivilegu , and this ignorance must be poipctual/ 
because tho law has taken such mattois out of theu’ cogmsance 
Lord Holt (seo Ji v. Faiij, 2 Ld Raym 1114) in terms denied this 
presumption of ignorance, and asserted the right and duty of the 
Courts to know the law of Parliameint, because the law of the land 
on which they are bound to decide Other Judges, without directly 
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assorting tho piopoftition, liavt' const. inlly actcil iijnm li. , find il> wfis 
disiinctlv admitted by the \Uornoy-(b'iu'Kil in lln' oinirsc of Iiis 
argument 

Patteson, .1 It ih lurl her said l.li.it Ihe t’lniHsoi I.iw h.ivo 

no knowledge as to the li't' vt nh, <tiid ('.iiiiiot 

thorcloro doternuno any yncstion n'Hpci'tuig it \nil \i>(, at tin* sumo 
time, it IS said that the Iri' cl ctnisiu'l udti iHnihtnn nh .u.' {i.ut ol Iho 
law of the land And this (Joint is, ui this vi'iy oas**, .udiullv r.ilft'd 
uijon by iho deJondaiila to projiciuncf jud|>m<'rit iii (Itoir favour, 
uiaon the very gioiuid that thou .let is jnsliliod b,\ tlial n'ly h'c 
co/isuelAido pailiamcnii, of which tho (Joint is s.iid to Ik itiviticildy 
Ignorant, and to be bound to take iho law from a losidiitmii of ouo 
branch of tho rarliameiit alone. . There is nothing so mysterious 
in the law and custom of Parliament, so far at least as tlio rost of thi> 
community not within itsi walls aro coin’emod, that this Court may 
not acquire a knowledge of it in the same manner as of any other 
branch of the law. . . . 

LxTa'LnnAUE and Culeiixiiue, JJ , com lined. 

Note — The law judicially noticed hy the Mnglish ('otiHs m that of 
Fngland (including Wales) only, not that of the ('h.irinel Islaiuls, 
nor of Scotland, oxcopt in tho rfouho of Loids, noi t.hal of the 
Dominions, Colonies or India, except in tlie Pi ivy Coiiueil, and, 
naturally, not that of foreign counlnes Siieli laws i .ui lie proved 
by oxpeit witnesses (see pobt, ji. 131), oi they may he .isci'i tinned 
under t.he British Law Asccriauinient Aet, JBTiy (we /nis7, f». 44'/) 
or tho Foruign Law Aacertainmont Act, 1861 (we /ms/, p 448) 
Scotch law IS fundarnentally diffevtuit fiom lOiiglisli law 

The common law of England, cxcejit wlu'Ce varied by statute 
prevails in Iiclaiid, but it is imci'itam to what evteiit IIk* Mngbf’h 
Courts would now take judicial notice of lii.sh law (set Tin{Un\ g 6) 
The law thus noticed includes both jmblic and (smci' I8.*>0) [iiiv.ilt' 
Acts of Parliament (sec po.sf, p 267), general customs .uul jiohHibly 
some local customs of well-known (‘Xiensive aiijdiciitiou , bul, 
generally, local or particular cnstonis must he [irovi'd 

If the Judge should liappun not to bisii lu miiid the jiai ticnhii 
law in question, he may lofur to, or he uderieil to, authoiities iii 
order to direct his attention to tho law in qiieHlion, and to iidresh 
his memory; but this is not “proving “ the' law 
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BRANDAO Y. BARNETT. 

HOUSE OF LORDS. 1846- 

12 0. & F. 787; 3 C. B. 519; G9 E. E. 204 

The CouH will judiofally notice all general customs, such as 
the custom of Banker’s Lien, and other customs of the 
Law Merchant, when they have once been judicially 
ascertained and established. 

In rxn action against bankeis to recover certain exchequer bills, the 
defendants set up a geneial baiikei’s lien by viitue of general custom 
It was hold that such custom should bo judicially noticed. 

The folloLLing ii, fiom Clarh and Finnelly — 

Lord Campbt?lIi The fiist question that aiiscs upon this record 
IS, Tvlictlioi judicial notice is to be taken of the general lien of 
bankers on the soLuiitics of their customers in their hands ^ The 
exchequei bills, for winch this action is bi ought, aie found to be 
the property of the plamtiJf, and the defendants rest their defence 
on tlieir second plea, that they were not possessed, etc , relying on 
the lien claimed for the balance duu to them from Edintid JBuni 

The usage of trade by which bankeis are entitled to a general lien, 
is not found by the special verdict, and unless we aie to take judicial 
notice of it, the plaintiff is at once entitled to judgment But, my 
Loads, I am of opinion that the genera! lion of bankers is part of the 
law merchant, and is to be judicially noticed — ^likc the negotiability 
of bills of excliange oi the days of grace allowed for their payment. 
When a general usage has been judicially ascertained and estab- 
lished, it becomes a part of the law merchant which Courts of Justice 
are bound to know and recognise. Such has been the invariable 
understanding and practice in ’iresf/ni/istc'j Hall for a gieat many 
yeaia , tlieio is no decision or dictum to the contrary, and justice 
could not be administeied if evidence were required to be given 
toUcs quotics to sujqjoi-t such usages, and issue might be joined upon 
them in each particular case . . . 

Loun Lyndiitjust There is no question that, by the law 

merchant, a banker has a lien for his general balance on securities 
deposited with him, I consider this as part of the established law 

2 


Xj e. 
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ol tlie country, and tliat the Courts will take judicial notice of it; it 
is not necessary that it should be pleaded, nor is it necessary that it 
should be given in evidence in iluh paitu’iilar instiiinct' . . . 

NoU — Care must lie taken to <listinu:iush " <‘,i>net’.'il ” from 
“ j>articular *' customs, llio latter not beinj^ luiheiall'; notiusl, Imt 
roquiiing piool ou cacli occasion. Si'i* note jneMous Ctise 

It appears, howevci, to he nccessaiy, in piai’tiec, In iimie a 
general custom once at least, so that il. nmi liiM-timn “ jiiiln'iallv 
asceitainod and eslahli'^lied ”, as was said ahovn Si'i* Mniill v. 
Halhdatj, [1898] 1 Q. J3. 125, and KiJrLddn v Sfluilo, |1'.j 02| 2 
K B 144-, as to proof of general customs 

Besides mercantile Jions, tho following geiimal insinms lia\f, 
among others, been judicially noticed - the m'goti.ilnlitj ol msliu 
inenls, the general piaclico of convovanceis, tin' eusloin or l.iw of tile 
luad, customs of navigation, and luailo't o\('rl. 


MOSTYN V. FABRIGAS. 

KING’S BENCH. 1774. 

] OOWJMSK. ]()I. 

The Court will not judicially notice the Laws of tho Colonies 
OP Foreign Countries. They must be proirod as matters 
of fact. 

lu an action for assault and lalso nnjnjsoiiniciit, to 

been committed in Muiorca, then a liiitiHli ])Ohh('Hsioii, hy the 
governor thoroof, a question aiosc as to the law of that ihlan<J 

Loud Mansdiislu, C J . . The way of knowing foreign laws is 
by admitting them to be proved as factSi and tho (7ourt inust aMsist 
the jury in ascertaining what the law ih For liistiiin^i*, il thort', jh 
a French settlement, the construction of whndi d(qH*ndH iijjon the 
custom of Pans, witnesses nmsl be locoivod to (^x]»lani what i.hc 
custom IS f as evidence is leoeived oi cuHtomn jh respoct to ir.irh' 

. So in the supreme resort before tho King m Council, thc^ l^rivy 
Council deiei mines all cases that arise in the plantations^ in 
Gibraltar or Muioica, m Jersey or Gueriisoy , and iliciy mlonu 
themselves, by having the law stated to them . 

Note — Foreign and Colonial Law is one of those Tiialli'rs of 
science or art upon wliicli evidence of ojimion may bt' given by 
expeits (See JJtibtow v ^aiucville, p 131) Fen* tho word 

‘‘plantations** in the above case we may now io.id “colonies” 
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11. PUBLIC MATTERS. 

DUFF DEYELOPMENT CO., LTD. Y. GOVERNMENT 

OF KELANTAN. 

HOUSE OF LORDS. 1924. 

L. E. [1924] A. C. 797; 93 L. J. On. 343; 131 L. T. 
676; 68 S. J. 559; 40 T. L E. 566. 

The Court will judicially notice Public, Constitutional, or 
International Matters, affecting the Government of 
Great Britain and its relations with other States, in order 
that the Court and the Executive may take the same 
view and act in unison in dealing with such matters. For 
such purpose the Court should inquire of the Executive 
and thereby acquire the information, and the Information 
so received is conclusive. 

The Governmenl ECelantan applied for an older to set aside 
an. order obtained by the appellants to enforce an award on the 
ground that Kelantan was a soveieign independent State. The 
Secretary of State for the Colonies, in reply to an inquiry by the 
Master, 'wrote that Kelantan was an independent State and the 
Sultan the Sovereign Ruler thereof Held, that this letter was 
conclusive 

The following is ftom the Law Reports ' — 

Viscount Ca.ve First, it was argued that the Government of 
Kelantan was not an independent sovereign State, so as to be entitled 
by international law to the immunity against legal process . 

It has for some time been the practice of our Courts, when such a 
question is raised, to take judicial notice of the sovereignty of a 
State, and for that purpose (in case of any uncertainty) to seek 
information from a Secretary of State; and when information is so 
obtained the Court does not permit it to be questioned by the 
parties . . . 
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In tbo proBont cas.o lhc‘ icply of tin* S<‘»M’ciaiy <»1 Siati' slinwh 
clearly that uotwitlifetaiuhiig tin- wiio by tlio 

Stiltan of Kelantan with tho RjiiIihIi (lovonim.'iil lluit 
contmnos to locogniso tliu Sultan aa a aovcTcigii ainl imb'ix'nili'ni 
lulor, and that Ilis Majesty does nut ('\i>i<'ise or claim .my nglita of 
soverujgiity or juiisdiction over tliat cotnilrv If .iHit this (ti'liiiitv 
stateinont a different view were taken by a British Court, an 
undesirable conflict might arise; tnul, in luy ojiiiuoti, it is l]ii> duty 
of the Ooui-t to accupt llin statement of the Secretary of State llms 
cleaily and positively miuhs as conclusive upon tin* point 

Viscount Finlay It is settled law ili.it it is for the Court to 
take judicial cognisance of the status of any foreign Government. 
If there can bo any doubt ou the iii.iHei the practice is lor the 
Court to receive information from the appropiiato department ot 
His Majesty’s Government, and the information so received is 
conclusive. . . Theie are a great tunny ni,d.teiH oi wliieh !!»■ 
Court IS bound to take jiidicial coguisaiiei', and utuoiil^ tliem rue .ill 
questions as to the status ami bouiulaiies of toieigri powers In 
all matters of wliicli the Oouit takes judiei.T.! eoguihiuiet' the t'ouri 
may have rscouise to any proper source of mform.ilum It h.is long 
boon settled tliat on any quoslion of the .status of any rorei''n l*tnu‘r 
the proper course is thiit the Ooiiii hliould .ijiply to 11 is AlajestyV 
Government, and that in any sueli matti'r it is hound to art on tho 
mfoiniation given to them thiougli the jiioper deji.irtiueiiL Such 
information is not in the mature oi evnUnuii' it is a hl.iii'nii nt liy 
the Soveieign of this country through rm<‘ of his iVhiiiHteis iijiou a 
matter which is peciiliaily willun his cogiiihanee. 

Loan Dunedin If oiii iSovoioigu vecogiiises uiul I'vpp'sses (ho 
leoognition thiough the mouth of Ins iniuister th.it another piu’son 
is a sovoieign, how could it bo right for the Coiiits ol our own 
Soveieign to proceed upon an examination of l,hat pioson’s hiippo'cd 
attributes to examine his claim and, leluhing that claim, (o deny to 
him the comity wluch their owm sovereign had eoiu'eded? 

Loud Suunbu The status of foreign communities and the identity 
of the high personages who aie the clnels of loieign States, am 
matters of which the Courts of this country take judicial notice. 
Instead of requiring proof to be furnished on ihesi' milijet ti liy tbo 
litigants, they act on their own knowledge, or, if m'cessa ry, obi am 
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the requisite inlormation £or tliemselvos I take it that m so doing 
the Courts are hound, as they would be on any other issue of fact 
raised before them, to act on the best evidence, and, if the question 
IS whether some new State or some older State, whose sovereignty is 
not notorious, is a sovereign State or not, the best evidence is a 
statement, which the Grown condescends to permit the appropriate 
Secretary of State to giver on its behalf It is the pierogative of the 
Grown to recogmsc or to withhold recognition from Slates or chiefs 
of States, and to determine fiom time to time the status with which 
foreign Powers are to be deemed to be invested This being so, a 
foreign ruler, whom the Ciown recognises as a soveieign, is such a 
sovereign for the pui poses of an English Court of law, and the best 
ovidouce of such recognition is the statement duly made with regard 
to it 111 His hldjesty’s name. Accordingly where such a statement is 
forthcoming no other evidence is admissible or needed 

Loan CansoN dcliveied a speech to the same effect 

Note — Tina case has since been applied in EngelLe v Musinann, 
[1928] A C 433, wheie a statomeiit to the Court by the Attomey- 
Geneial that the defendant was a member of the staff of the German 
Ambassador was held to be conclusive. In The Fagernes, [1927] 
P 311, the quGstjon arose whether a collision in the Biistol Channel 
OGCuiied within the juiisdiction of the High Court ; at the request of 
tho Court of Appeal the Atlomey-General stated that the Home 
Secretary mstiucted him to say that the spot where the collision 
occurred was not within the limits to which the tenitonal soveieignty 
of His Majesty extends The Goxut by a majority held that this 
statemont was conclusive. 

It IS said in Taijlor on Evidence, § 18 — "The Courts will 
judicially recognise tho political constitution or frame of their own 
Government ; its essential political agents or public officers sharing 
m its regular administration ; and its essential and regular political 
operations and actions . But they will not recognise private 
oiders made at tho council table, for these are ‘matters of pazticular 
concernment . ; nor, it seems, any Oideis of Council, oven though 

they regaid the Ciown and the Government , nor the transactions on 
the journals of either House of Parliament ” 

See also the Foreign Jurisdiction Act, 1890, s 4, post, p 473, 
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m. MATTEHS iW COMMON 
KNOVVLElHiE. 

R. V. LUFFB. 

KING’S RKNOI. IH()7. 

8 East VXi, U U li, lOd. 

The Court will judicially notice facts wliloh must have 
happened according to the constant and invariable course 
of nature; matters of common knowledge. 

The qaie&tion arising as lo the legitiinjicy of a aiul l.h<> fiu'l. 

appearing that the husband had not iuu'i'HH to tin* wift* iiiiiil a fort 
night bclore the birth, the C’oiirt took ]udunal iiotj»‘(> oi Jin* lai-t tliat, 
according to the ooiiiso oi naturu, lit* c.ouhl not havt* bft-u {lie riiihor. 

Loiin Ellenboiiough, C J. . irori*, howi'n'i, lu naliiit*, Uio 
tact may certainly bo known that tlu* huHband, wlio inid no arcesH 
until within a fortnight of his wile’s deliM'vy, eon Id not bi* the ju'Liuil 
lather oi the child Vfhcie the thing cannot certainly bo knownj wo 
must call in aid such probable evidence as can bo resorted to, and tlu* 
inteivention of a jiiiy must, in all e-asen iii wliieli it in jn.ielie/ibU*, 
be had to decide thcroupoii, but whom tins question auses a*! it iloes 
here, and where it may certainly be known from tho invariable course 
of nature, as in this case it may, that no biil.h «"ould hi* oeeasioiied 
and produced within those limits of time, wo may venture to lay down 
the rule plainly and bioadly, without .my dangei aiiKiin' froiti the 
precedent . . 

Upon the ground of Improbability, however strong, I should not 
venture to proceed. No peisoii, liowevur, can r.iiso a (pu'Htiou, 
whether a fortnight’s accc&a of the* husb.ind, before the birtli of a 
full giown child, can constitute in the eouisn of iialme tlie actu.il 
relation oi father and child. The general presumption will 

prevail, except a case off plain natural impossibility is shown. . . . 
Without weakening, theiofoic, any establishod oaflcK. or .luy legal 
presumption, applicable to tho subject, wc ui.iy without hi'Hitation 
say, that a child born undei those ciicunistanccs is a bastaid . . . 
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GHOS13, J . . We go upon the sure ground of natural impossi> 
bility and good sense; i ejecting a. lule foiuided in nonsense 

Lb BnAire, J Where it can be demonstrated to be absolutely 

impossiblej in the coutse of nature^ that the husband could be the 
father of the clizldj li does not bi’eak m upon the reason of the 
cuirent of authoiities to say that the issue is illegitimate If it do 
not appear but what he might have been the father, the picsumpiaou 
of law stiJl holds zn favour of the legitimacy . . 

LAwnENCii!, J , concuiied 

Node . — Other niatteis judicially noticed as matters of common 
knowledge are the couiso ol tinie, the ordinaiy public fasts and 
festivals, the dates o£ legal sittings of the Gouz't, the order of the 
months, the moaning of ordinary language, weights and measures, 
etc 

As rugaids the piesumptioii of legitimacy referred to in the above 
ease, see post, p 28 


PRESUMPTIONS. 

Tn soveriil eases blie law itself presumes ceitaiu facts in 
Xavour of certain peisons, who ai’e theiebjr relieved from the 
burden of proof of such facts 

Presumptions, oi conclusions drawn from certain facts, are 
frequently stated to be of three kinds — (1) Presumptions of 
fact, (2) Conclusive or irrebutUible jiresumptions of law, 
(3) Eeliuttiible presumptions of law But, for the purposes 
of the law of midonce, the first two may be disregarded. A 
practical lawyer, when he speaks of a presumption, always 
means a lebuttable presumption Presumptions of fact are 
nothing but the conclusions which the Court draws from any 
individual combination of facts in evidence before it, and 
are obviously as vai’ious and uncertain as such combinations 
of fact may be It is impossible to classify or draw rules 
from them They may be considered as outside the law 
of evidence altogether Conclusive presumptions of law 
may be, -with advantage, considered as more rules of sub- 
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siankvo law, aiul noi- ])n>suiiiiiii<mK Jif all In a nis-.l.im>f, li 
used iio bo said tUaii li w.is a r im-suiiiplain Ihut. a 

child under seven eanuDl) <anuiiul. a ciiuii' I", il iiol more 
])ioper to put it, as a rule of suhslani i\ «• law, iltai a persen 
of suoh ago IS lueajjiible of eruiic*' (cf tinu llu> Cliildreu and 
Young rorsoiis Aet, s bi), potd, p .ViM) 

yir J ytcplvcn us('s the term in lln' llnril sen'ii* «>iil,\, lie* 
says “I use tlio word ‘ jiresnmption ' iii the t.mr.e nf .i 
presumption o£ law capable of being rebulled \ pfe;,mnp- 
tion of fact is Biin])ly an arguim-nl A (■euidud\e juesumpluju 
I doaenbo as conclusive proof ” (A'/t’/j/jen, \[>p. Nole 1) \nd 
ho dofinos a presinnpliou as “ a vnU‘ nf lasv fbal' t'onilia and 
Judges shall draw a luirlieiilar inferi'iiei* fnini a jiarlicmlar 
fact, or from ]iartieulai’ (‘vidence. unless aiul luilil llie Iruth 
of such inference is disproved’’ (»S7f'/)/i( a, 2) 'Ibis nse 
of the tenn is iindoubietlly tlm niosf. pro[ier | \t; to 
‘‘compulsory” mforeneeB, lunvoviu, ni'e I'liijiNon, H ] 

Rebuttable presumptions or arbitrary conolusions of law 
can only bo laid down liy lilio law in cases of certain well- 
defined, and generally frequent, oombiiiations of facts, 
instances of whioh are hero given. In taielv eti: e , Ibt ilel’med 
oonolusion must be drawn until it Is rebut led bv <»tber 
facts Such other facts really jiroduee a I’n'i.li e(jinbination 
of facts, from which the Court or jury may dr.iw ilu own 
conclusion. 

The place occupied by presumptions m (ho l.uv of «wuleneo 
may be ssud to bo under the head of “ Proof ”, (,lie liurdtiu 
of which is generally obviated by a n'butl-.iblo |iie[amii)liion 
m favour of either party, and shifted to lus o])pom’nt 

It is practically impossible to give any complete, or 
generally recognised, list of presumptions. On no other 
question m tho law of ovirlence does there ajjiiear to be sutdi 
vagueness and diftcronco of opinion I'lie cases gi\en below 
illustrate five presumptions which may bo said it) b(‘ geiau’iilly 
accepted by the authorities as actual presumiitiions of law. 
Beyond these there appears to be so little agrc’emiuit .imong 
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tbc autliors of different works on ovidence tliat there arc 
not Gvon two books giving the same list The main reason 
of this entire want of harmony seems to he this. Presuinp- 
tions appear to ha'Ne flovelopcd m all cases from relevant 
facts The relevant facts, ns will appear later (see posi, 
p 58), arc those from which the Court may draw a certain 
conclusion Facts raising presumptions arc those from 
which the Court inicsL draw a certain conclusion, until it is 
rebutted. In every case, it appears, whore there is now 
a i>resuinption, or imperative conclusion, there was a time 
when the conclusion was optional, or, in other words, when 
the Court 7ni(/hL draw the conclusion w^hieh now it imiai draw' 
There has been a transition from relevancy to presumption. 
The Court having repeatedly had before it the same combina- 
tion of facts, and having drawn what meiy have been the 
natural or obvious conclusion from such facts, the rule of 
law was ultimately evolved that the usual and familiar 
conclusion should bo diawm, for the sake of umforuiiby and 
couvemcncc Tims we have developed presumptions of 
law The dijEBoulty is to ascertain when the boundary 
betw'een relevancy and presumption has been passed. 
Decisions and judicial statements are not always clear on 
the matter, because the word '‘presumption" is 

frequently used loosely as meaning a presmnption of fact, 
and partly because the occasion for laying down the law 
definitely may not have occurred These observations may 
be illustrated by tlie rule ns to proof of marriage It is 
clear that marriage may generally be proved by cohabitation 
and rejiutation (see post, ji 97). Such fjcls are clearly 
relevant to the fact of marriage, and some wmters treat the 
question as one of relevancy merely Others say there is a 
presumption of law in such a case, wdiilst some seek safely 
in putting the point under both heads. On the w'hole there 
seems to be no clear authority on this particular case. 

There are certain well-recognised presumptions respecting 
documents; on which matter cases appear, post, pp 372, 376. 
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Equitable Pre himt plum h 

Courts of Equity litive evolved sc\crul prtisuuijdiiouri, tlio 
most noticoablo being those relating to — 

1 Ademption. When a iinrent guos a legacy to a cduld, 
and afterwards gives him a “ iiortion " or wub.stanlial huui 
for his “ advaneeraent ”, the presniii 2 ition generally is iliat 
i/hc legacy is ” adecinod ”, wholly or iiaiUally, by the 
portion, and the child caunot take lioih This is I'eally a 
case of “ satisfaction ” (see hduw) Also, wlien two legacies 
fire given to a stranger, of equal aniomit and for tlu* same 
purpose or motive, there is a similar 25TOwom])tii)n 

2 Performance. When a person covenants to purchaso 

and settle land, or to leave 23QrBfjnfdty by will, for a ecrtain 
2 ierson, and lie aftenvaids 2 '*^*J'^diase.s laud, and .siioh land 
or 2 JGrsonally inlusLaey to smOi person, 

jicrformancc of the covenant is 2 >i’osiiniod 

3. Satisfaction. When a jiarent euvenants tjO give a 
” portion ” to a child, and afterwards leaves Iniu a. sulisiantial 
legacy, satisfaction of the covenant is geiicr.illy presurnod. 
Also, a debt due to a crodil.or is genurally iiresiiuaul to be 
satisfied by a legacy equal to the debt 

4. Trust. When a iicrson buys iiroporty and has it con- 
veyed gratuitously to another person, the latter is goiu'nilly 
presumed to be a trustee for the former 

Statutory Presumptions 

In many eases piesumptions are declared by statutes, 
the following may be mentioned as exairqdes of a 2 )rtictice, 
which has become very common in recent years; — 

1 Bills of Exchange Act, 1882, ss 27, 30, post, p IGG 

2 Bights of Way Act, 1932, s 1 , post, p .^20 

3 Children and Young Persons Act, 1933, as 4, fiO, 99 , 
post, p 524. 

4 Law of Property Act, 1923, s 184, post, p 505 

See further hereon, post, p 155 
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PRESUMPTION OF INNOCENCE. 

WILLIAMS T. EAST INDIA GO. 

KING’S BENCH. 1802. 

3 East 192; C E. E. 689 

There !s a presumption of innocence, not only on criminal 
charges, hut in all cases where an allegation of criminality 
is made. 

Where the plaintilf declared that the defeiidants, who had 
cliaitered his ship, put on board dangerous substances without due 
notice to the captain or any other person concerned in the navigation, 
it lay upon him to prove even such negative averment, as the law 
presumed innocence of such a cimunal neglect of duty 

Lord Ellenburougii, C J (deliver ing the judgment of the Comtj 
lirhich then included Grose, Lawrence, and Le Blanc, JJ )* 

Where any act is required to be done on the one partj so that the 
party neglecting it would be guilty of a criminal neglect of duty in 
not having done itj the law presumes the affirmative, and throws the 
burden of proving the contrary, that is, in such case, of proving a 
negative, on the other side. . That the declaration, in imputing 
to the defendants the having wrongfully put on boaid a ship, without 
notice to those concerned in the management of the ship, an article 
of a highly dangerous combustible nature, imputes to the defendants 
a criminal negligence, cannoL well be questioned. In order to make 
the putting on board wrongful, the defendants must be conversant 
of the dangerous quality of the article put on boaid , and if being so, 
they yet gave no notice, considering the probable danger thereby 
occasioned to the lives of those on boaid, it amounts to a species of 
delinquency in the persons so concerned in so putting such dangerous 
articles on boardj for which they were criminally liable and punish- 
able as for a misdemeanour at least. . , . 

Note — The rule that an alteration in a deed is presumed to have 
been made before execution appears to be an illustiation of the 
above presumption (see post, p. 376). There is also a presumption of 
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innoconco when a person accuaoil of a orniu> is nuclei fomtooii, ovun 
after the act is proved Ills ^juilty mind inuht also be shown 

There appears to bo some doubt whether alh-jraiions of eiiniinality 
in civil cases must be jiroved with as much strictiu'sa as lu criminal 
pTocecchngs. The weight of opinion seems lo be ihat in luanj cases 
they need not he to strictly proved vSoo /‘/iiji.scm, 11; VV/iylu/, Jj 112; 
Stephen, Art. 94, and post, p 152 


PRESUMPTION OF UEGI^ITMACY. 

BANBURY PEERAGE CASE. 

HOUSE OF LORDS. 1811 . 

1 Sim. & St. 153; 1 L. J. (o s.) Cir. J 0(3; 21 li. Ji 159. 

There is a presumption that a child born during wedlock is 

legitimate. 

In a claim of peerage the Hotiso of Lords req^nestud the opinion 
of the Judges on ccitain qnettions 

The following is from Simons and Sluatt : — 

Sir James Manseibld, C J , stated the' uiumimons opinion of 
the Judges • — 

“ That the presumption of legitimacy arising from the birth of a 
child during wedlock, the husband and wife not being proved to bu 
impotent, and having oppoitumties of access to each other, during 
the period in which a child could bo begotten and bom in the courati 
of nature, may be rebutted by circumstances inducing a contrary 
presumption.” . 

“ That, after proof given of such aocr'as of the husband and wile, 
by which, according lo the laws of natui c, ho might ho the father of 
a child, no evidence can be leceived except it tend to falsify the 
proof that such intercourse had taken place ” . 

“ That in every case where a child is born in lawful wedlock, the 
husband not being separated from his wife by a sentence of divorce. 
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sexual intercourse is presumed to have taken place between the 
husband and wife, until that piesumption is encountered by such 
evidence as proves^ to the satisfaction of those who are to decide the 
question, that such sexual intei course did not take place at any 
tune, when by such intercourse, the husband could, according to the 
laivs of nature, be the father of such child ” 

“ That the presumption of the legitimacy of a child born in lawful 
wedlock, the husband not being separated from his wife by a sentence 
of divorce, can only be legally resisted by evidence of such facts or 
circumstances as are sufficient to piove, to the satisiaction of those 
who aie to decide the question, that no sexual intercourse did take 
place between the husband and wife, at any time, when, by such 
intercourse, the husband could, by the laws of nature, be the fSther 
of such child. Wheie the legitimacy of a ciuld, in such a case, is 
disputed, on tlic ground that the husband was not the father of such 
child, the question to be left to the ] ury is, whether the husband was 
the father of such child, and the evidence to prove that he was not 
the father must bo of sucli facts and circumstances as are sufficient 
to piove to the satisfaction of a juiy, that no sexual intercourse took 
place between the husband and the wife at any time, when, by such 
intercourse, the husband could, by the laws of nature, bo the father 
of such child ”... 

Note — ^Tho presumption of legitimacy is a very stiong one 
Formerly indeed, in order to rebut it, it was necessary to show that 
the husband had been “beyond the four seas ”, or out of the kingdom 
during the whole of the mateiial peiiod This rule was relaxed to 
the extent shown above Now in addition to having no application 
when the paities are divoiced, it has no application when they are 
living apart under a decree of judicial separation, an order of a 
Court of summary jurisdiction, or even, probably, under a voluntary 
deed of separation Seo the cases quoted post, p. 330, as to the 
admissibility of the declaiations of the parents to piove or disprove- 
matiimomal access 
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wnlten liojijo till Axigusi, 1858^ liul, iiolhing fuiilu'r wah licunl of 
him cscopt that he was icgisloiud iis a (h’wjii'i' fiom tlii' Aiuoiioan 
Navy in Jiin«, i860 Tn 1868 ho was skIvcm liscil I’oi in Knt'lisli and 
Ameiiciui jiapoi's, Init wiLhoiit losiili, and Uh' sUaro whn-h his njnc- 
acntativDs claimed was paid into Comi nnthn tho 'rnislco Ui'lud Act. 
Tho Vico-Chanccllor (Jauics), coiisidcimg luiuw'ir l)ouud Iiy jni'vious 
dccihioiis, from which, howovoi, ho <lis.si‘nLf<l, decided that M. was 
to bo picsiiTncd to have survived tho testaLoi, and so was I'lititlcd to 
his share Held, on appeal, that N.’s survivorshijt had not lieeii 
established, and that tho danii t.ulod 

The follountij f'om Ihc Litw liejioHs — 

Sir G M. GiJr'Aiiu, L ,J [allei citing with .qipioval the state- 
ment m Nejiatii v Doe, 2 M & W. 894, Miat “ whero a person goes 
abroad, and is not heard of for seven ycats, the law presumes tho fact 
that such person is dead, but not that he died at the beginning or the 
end of any particular period during those seven years ; .uid Unit il it 
be importcint to anj'ono to establish the preeise time of sucli perfion’s 
death, he must do so by evidoiioo ol some soit to be laid Indore, tho 
]nry for that purpose, beyond the nien* la[ise of si>v<mi years smeo 
such person ivas last lieavd of”; but citiiie with ilisajifiiovol (viiiun 
other passages from that case to the eifect that tin* lair jMcsiimcH that 
a person pioved to be .dive at a given time iioiiaiiis .iliii* til! tho 
contraiy is shown, contuuicd [ Those pasha).',os are not essential to 
the conclusion ai lived at, oi sound in point of iiMSoning. Tho other 
pails of the B.imo judgment go to piovc that thme is not, .ind ought 
not to be, any such iiiosumption ol linr . . It is a general, well- 
founded rule that a person seeking to lecover jiropeity must <>stalilish 
his title by alliimativo pioof and lo assert, as an t‘\ceptiou to 
tho rule, that tho onus of proving duatli at any paitusilar ]K*iiod, 
either within the seven yeais or otlionvihe^ sliniild hi' with the juniy 
alleging death at such particular jjeiiod .ind not wiUi the person to 
whose title that fact is essential, is not consistent witli the aiithorities. 

. The true proposition is, that those who found a right upon a 
person having survived a particular period must establish that fact 
affirmatively by evidence ; the evidonre will, neroHSiu ily, diifer ni 
different cases, but suibcieni evidence theic* must be, oi ihe jieison 
asserting title will fail In my opinion the Imiden ol pioof is 

on N ’s repiesentativo and he lias not proved ulliimaiivc’ly Ih.iL N. 
survived the testatw, a pioof which 1 consider essential to Ins title. 
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Note ■ — It IS frequently stated that this piesuniption of death only 
arises where the person in question “ goes abroad ”, and is. not heard 
of for seven years It i& tiue that in the above case tire person had 
gone abroad, but the rule appears to be general, as stated Indeed, 
the piesumption of death must be stronger where the person has not 
gone abroad, as he rs in such case more likely to be heard of, and 
the absence of news of him would still more strongly suggest his 
death 

It has been held that a person ought not to be presumed to be 
dead zn consequence of seven years’ absence, if the other circum- 
stances of the case render it probable that he would not have been 
heard of (Watson v England, 14 Sim 28 , Bowden v Senderson, 
2 Sm & G 360) So, it might be difficult to presume the death of 
an absconding thief, as it would be difficult to procure witnesses who 
were likely to hear fiom him 

It should be particularly noted that, in order to raise this 
presumption, evidence must be given that the person whose death is 
m question has not been heard of for seven years It is not, as is 
thought sometimes, that the presumption of continuance of life 
comes to an end aftei seven years If the only evidence were that 
a young person was alive and well eight years ago, the presumption 
would be that he was still alive So, m the case of I? v Willshve 
(post, p 37), hfe was presumed to continue after eleven years. It 
has even been said that the presumption of life may continue for 
half a century (Tayloi, § 200) 

Two statutes which have given effect to seven years’ absence 
should be noted, vi.'z , 18 & 19 Car 2, c. 11, s 2, providing that 
persons upon whoso lives estates depend shall be accounted as 
natuially dead if they “ remain beyond the seas or elsewhere 
absent themselves in this realm ” for seven yeais, and 24 & 25 Vict 
c. 100, s 57, providing that the penalty of bigamy shall not extend 
to any peison whose husband or wife “ shall have lieen continually 
absent fiom such person ” for seven yeais and “ shall not have been 
known by such person to be living within that time ” 

The Probate Couit frequently presumes death aftei shoit absence, 
for the purpose of granting probate or letters of administration 
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exercised has always been in fact a right of oxc]uRiv(‘ pasturage, :md 
has always been treated and dealt with as such, is tin' presumption 
which would naturally arise from the facts dt'stroyed by the eff<'(‘t of 
a long and numerous series of documentH in wliich tht' right is spoken 
of in expressions indicating a right in the natnrt' t)f a riglit f>f 
common? I do not think wo should bo, justifietl in giving this olToct 
to tho documents, if the result would bo to sot nsitit' a right which has 
been so long exercised in fact ... It appoars io mo, tlion'foro, on 
consideration of tlio whole of the facts and <locum«*nfK in this case, 
that we are iboundj in accordance with one of the best established 
principles of law, to presume a legal origin, if one wore possible, in 
favour of a long and uninterrupted actual enjoyment of a right* 

Mautin and CLiiASJjy, Bli., and QuAirf and xVurHniAi.n, *M., 
concurred. 

Note . — The most noticoablo application of this presumption of 
legal origin occurs in. tho case of common low prwTiptioii. Strictly, 
a prescriptive right should have existed from “ imm«*inorial *\ 
but when it was shown to have bc^on actually cxcndwsl for u consider- 
able number of years, according to circu instances, it was presumed 
to have existed from tirao immemorial, and thus to have Imd a 
legal origin, or to have been created by a ** lost grant sinn' time 
immemorial. Without such proHumption it would have been ]»rncti" 
cally impossible to prove prescriptive' rights. The Bri'seription Act, 
1832, now simplifies the matter by laying down definite peritsis (c.j/., 
twenty years for easements, and thirty yc'ars for rights of common, 
etc.), for the acquirement of prescriptive, rights in xnost cases. 

The so-called “ preaumptiou of lost grant ” was but an instance of 
the presumption of lawful origin in case's wlu'rc such origin wmdtl 
properly be a “ grant ", Another illnstratiou is afforded by the 
dedication of a highway. “ If there has been xi public uninterrupted 
user of a road for suclx a length of time as to satisfy tlut jury ihxit tho 
owner of the soil intended to dwlioato it to tin* public, this is suflicient 
to prove the existence of a highway " (Williams, .1., in DawrH v. 
Hawkiris, 8 C. B. (n.s.) 848), and sm? now th<' of Wxiy Act, 

1932, post, p. 520. 
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CONFLICTING PRESUMPTIONS, 

R. V. WILliSHIRE. 

CROWN CASES RESERVED. 1881. 

L. R. 6 Q. B. D. 366; 50 L. J. M. C. 57; 44 L. T. 222; 
29 W. E. 473; 45 J. P. 375; 14 Cox C. C. 541. 

Where there are oonfliotlng presumptions, they are to be dealt 
with in the same way as oonflioting evidenoe, i.e., they 
must be left to the Jury. 

In a prosecution lor bigamy, it appeared that the prisoner had 
gone through four marriage ceremonies with A, B, C and D, in 1864, 
1868, 1879 and 1880 respectively. Having been convicted in 1868 
of marrying B in the lifetime of A, he was now prosecuted for 
marrying D in the lifetime of C, Tn defence, the prisoner gave 
evidence of the previous conviction, thus proving that A, his real, 
or first, wife, was alive in 1868. Tho presumption then arose that 
her life continued to 1879, when tho prisoner married 0, and that 
therefore the marriage with C was void, and he had not committed 
bigamy by marrying D in the lifetime of C. On the other hand, 
there was a presumption of innocence as to the marriage with C, 
consequently a conflicting presumj)tion of tho real or first wife's 
death. It was held to be a question of fact for the jury whether 
she was alive or not. 

The followivf/ is from the Law Journal : — 

Lord Cox.i!;aiDGB, C.J. . . . This conflict of presumptions was 
sufficient to raise a question of fact for the jury to determine. It was 

for the jury to decide whether tho man told or acted a falsehood for 
the purpose of marrying in 1879, or whether his real wife was then 
dead. The learned Common Serjeant did not leave tho question 
to tho jury, but, on those conflicting preHumptions, hold that the 
burthen of proof was on tho prisoner, who, besides showing the 
existence of the life in 1868, was bound to prove that it continued 
till 1879. There is no such rule of law. Tho prisoner was not bound 
to do more than sot up the life in 1868, which would bo presumed to 
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continue, and it was then for the prowoution to show by f*vidoiiro 
that that presumption was rchultod, . . . 

Lindley, Hawkins, Ia>pk9 and Bowkn, JJ., foiu-uvmi. 

Note , — As to the two presumptions which ar*>Ht* and were in ecmfliet 
in this case, viz., that of continuance, and tliat oi innorene<‘, 
ante, pp. 30, 27. 


ADMISSIONS. 

Any matters wliicdi have Ixmn a<hnitit‘ti f<»r tin* purp«»K<*. of 
the trial need not Ix^ proved. Admissions thus c*xprt*SHly 
made in the proeoodings prior lo or at th<‘ irial ar<* somidirnes 
called fovmal or express adtniHsionK, to disiingin'Hh them from 
those informal or casual HtatimumiH made by puriy against 
his interest, which may, at the, trial, hc» proved by wilnessi^H. 
Such '‘informal” adniissionH, as they ma^\ lu^ <»allt‘d, aro 
dealt with hereafter, as exceptions from tin* ’* hearsat ” rule 
(see post, p. 169). 

Formal or Express admissions may be made — 

(a) On the Pleadings or otlu^rwise in writing (sen (). 
r. 1, post, p. 538). Facts alleged in a pleading, if not denicxl, 
are taken to bo aclmitted (see O. 10, r. 13, pmt., p. 537), 

(h) On Notice to Admit facts or docmmails, se.rvtal by one 
party on another (seij O. 32, rr. 2, 4, post, p. 530). 

(c) In Answers to Ini.errogaUiri(*s administen'd by one party 

to another (see O. 31, r. 1, p. 537). 

(d) By Solicitor or Oonnsid, in tin* t‘xeri‘is(‘. of his dis- 
cretion, before or at trial. 

It should, however, be noted lu‘re that express aduiissiorm 
are only allowed in civil eases, 'riiey are never allowed in 
criminal oases, unless a of " guilty ” <am bt‘ ireati^cl as 
such. It is otherwise as to informal admissions (see post, 
pp. 171, 175). 
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Details of admissions under heads (a), (/)), and (c) should 
be sought in books on I’rocedure. Sec also 0. 32, post^ 
p. 539. The case following illustrates head (d). 


SWINFEN Y. LORD CHELMSFORD. 

EXCHEQUER. 18 C 0 . 

29 L. J. Hx. 382; 2 L. T. 406; 8 W. E, Cko; 

6 Jtm. (N.s.) 1035; 5 H. & N. 890. 

A baridster (or other advocate) may make any admission on 
behalf of his client which, in the honest exercise of his 
Judgment, he thinks proper; but he has no authority on 
matters collateral to the suit. 

The defendant, when Sir Frederick Thesiger, appeared for the 
plaintiff in a coiiain case, which he compromised. It was hold that 
he was authorised to do so by virtue of his position. 

The folloioijig in from the Iaiw Journal : — 

Pollock, C.B. {deliverituj the judgment of the Court j Poixock, 
C.B., Bramwrll, Chan NELL and Watson, BB.). . . . The conduct 
and control of the cause are loft necestsarily to counsel. If a party 
desires to retain the power of directing counsel bow the, suit shall be 
conducted, he must agree with some couns(‘l willing to hind himself. 

. . . Although counsel has complete authority over the suit, the 
mode of conducting it, and all that is incident to it, such as with- 
drawing the record, withdrawing a juror, or calling a witness, or 
selecting such as in his discretion ho thinks ought to ho called, and 
other mattcirs which projierly belong to the suit, and the managomeut 
and conducl, of the trial, ho has not, by virtue of liis rotainor in the 
suit, any })ower ovei- matters that aw. collateral to it. . . . 

Noic.—Tlic. same rule would apply to a solieitoj* acting as an 
advocate. 
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MATTERS OF WHICH PROOF IS NOT ALLOWED. 

ESTOPPKL. 

The law in some caaoR ontiops t>r prtivt'tiis a porttoit fn»jn 
alleging certain facts, which then cannot l«‘ provi*tl h\ him. 

An estoppel, says Blackstoiio. “ happens when* n man 
hath done some act or executed some wliich estops or 

precludes him from averring iinyitiing to the i^mtrary ” 
(Co7H7nen{aries, III, ilOB). (Joke’s explamiti^m of it is that 
it is so called “ because a man’s o\vn<i act or accu'plance 
stoppeth or closeth up his mouth to allisMgo or plead the 
truth ” {Coke on hlUloioti^ a); fi)r which mason it is said 
to bo “ odious” and to be conslnual strictly; hut the hetic.r 
view appears to ho that the re.ason is ” to providii certain 
means by which a man may he <*oncliuhHl, n<»l from saying tlu^ 
truth, but from saying that that which, l>y thi‘ intcrvc.nlJon of 
himself or hia, has once bocomo accredit tul for truth, is false ” 
{8mith*s Ijcadiny Cases, 13th ed., 11, (>57). S(*nu‘finM‘s an 
estoppel is spoken of ns a " conclusive admissioti 

Estoppels are generally dlMded into throe kinds: 

1. Estoppel by Record. The very practical ai»d uec(»Msary 
rule that a person is not periniU<*d to deny fae.ts \vhi<di have 
previously been decided against liim hy the judgment of a 
Court of Law, ai)pears to bo bused on two maxims Interest 
teipuhlicx ut sit fink litium, and Nemo ilrJirl his rrjrari pro 
eadom causa. Tt applies generally to judgmeiHw of all civil 
and orirainal Courts, whether of record or m»f, and wh<‘tlu‘r 
English or fonugn, as roganis inati(U‘s which t,!ic (kmrt had 
jurisdiction io decide directly hetwccui tin* pariies. So it 
applies to judgiTio.Tits of county courts and (JmiHs of summary 
jurisdiction, to jiidgmonts obtaiiK'.d in (diambers, or l)y 
consent or dtdaiilt, if fiyial and not nie.ndy inUu'hicnlory. 
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2. Estoppel by Deed. Tho rule that a party to a deed is 
not permitted to deny facts stated therein aifords an illus- 
tration of the exaggerated importance of a seal ” in English 
law. Neither sealing-wax nor wafer is necessary to constitute 
a seal (see post, p. 370). There is no estoppel in the case of 
ordinary signed documents. 

3. Estoppel by Conduct. The rule that a person who has 
by his conduct or words caused another person to act in a 
certain manner cannot afterwards tell an inconsistent tale to 
the prejudice of such other person appears, on the other 
hand, to bo based on sound common sense, good business 
and policy. It seems to have originated in equity, and is 
sometimes known as “ equitable estoppel ”. The expression 
“ estoppel in pais ” seems to bo falling into disuse. There 
would appear to bo a fina future for this useful and clastic 
doctrine. 

The cases appearing below illustrate and explain those 
three kinds of estoppel. 

Estoppels are sometimes declared by Statute. Two notice- 
able provisions on this subject are the Bills of Exchange Act, 
1882, s. /54 {post, p. 4(56), and the Partnership Act, 1890, s. 14 
{post, p. 474). 


I. ESTOPPEL BY RECORD. 

THE DUCHESS OP KINGSTON’S CASE. 
HOUSE OF LORDS. 1776. 

20 TI'owkli/s State ThiaLkS 355 , 537 . 

A person who was a party to legal proceedings in which Judg- 
ment was given, or who claims under a person who was 
a party thereto, is estopped from denying the facts upon 



42 mattFjRS of n7//r// mooF is strr i/,/ />J! /•;/). 


which such judgment was based, if such jud^^niont be 
pleaded as an estoppel. 

But a Judgment “ in personam " docs not estop persons who 
were neither parties nor privies thereto. 

Nor are the parties or their privies estopped from denving 
matters which merely came collaterally into rtnestion in 
such legal proceedings, or which were only incxdentaHy 
cognisable, or which might be Inferred by aiv^uincnt from 
the Judgment. 

Any person against whom a Judgment is oifored in evidence 
may prove that it was obtained by fraud or collusion to 
which he was no party. 

Th<s DucliGSH of Kinpfsioii was nml in tlu* flnnst* of 

Lord» for bigamy, in marrying (ho Duko of Kinj^.tun in Mar<'h, I7(ii), 
during tho lifotimo of hor huHimnd tho K»'>H of Hristol. Tho {>uoho>s 
ploadod that, in a Huit for jactilation of lunrriago iris(i(ai(i‘<l by hor 
against tho Earl of Bristol, in tho IO<’r1oHiaMtioal (\»nr(., nomolyy in 
tho Consistory Court of tho Bishop of lamdou, i( had Iwoti dooi'tu'd 
and dc^rlai-od in E(‘bruary, 1769, lhai sho v-as a spinstor, and that 
the Earl of Bristol had wicktnlly and maltoionsly brtasfod and pub- 
licly assortod (though fnlsoly) that thoy woro joinotl and roidradod 
togotlior in matrimony; an<l In* was adr«<»nivln'<l (<» diNisf fnnn such 
boasting and assorting of snob nllogcsl itiarriago, 

Tt was objocl(‘d that siirh d<*oro<* of iho K<'<*losias(ii‘;iI (’ourt was 
not binding on tho (h’owu, ami did not estop flio pro*e‘fMd i<ai from 
proving that in faet th(*r<' was a lawful marriajv as alley, od, at tim 
date of such dooroo, on tho grounds: (I) fluit (In^ ('rown was n<it a 
party to tho proccodings in tho KooloKiastioal (Nturts, ami (M) that 
tho d(*orc’<‘ was ohtainod by fraud or fsdiusioti of tho parlies tf> sm*h 
propoodings. 

It Wiia ord<!r<‘d by tin* Lords (bat llu* fidlowitig i|ii»*sl ifun; Ik* put 
to tho .7udg(?H, viz. : 

1. Whoth-er a s(‘nt(‘m‘(‘ of tint Spiritual ( Vuirt a*'.aiijst a n»arriay,(* 
in a suit for jactitation of marringo is courlusivo oviilom*** ati (o 
stop the counsel for tho Crowm from pro\iiig tin* s.’iiti marriago in 
an iiidiotmciit for polygamy ? 

2. Whether, admitting Htudi sfuitonco t«» ho rtmrlusivo upon Hindi 



ESTOPPEL. 


43 


indictment, the counsel for the Crown tnay bo aclniittod to avoid the 
effect of such sentence, by proving the same to have been obtained by 
fraud or collusion? 

Sin WiT/LTAM' De GftEV, O.J. ((hi he H tiff ihe. nn(xnhnous opinion 
of the. Jvdgrs). ... As a general principle, a tranaactfon between 
two parties, in judicial proceedings, ought not to be binding upon a 
third ; for it would bo unjust to bind any person who could not bn 
admitted to make a defence, or to examine -witTiosscK, or to appeal 
from a judgment ho might think erroneous ; and therefore the 
depositions of witnesses in another cause in proof of a fact, the 
verdict of a jury finding the fact, and the judgment of the Court 
upon the facts found, although evidence against the parties, and atl 
claiming under them, are not, In general, to be used to the prejudice 
of strangers. . . . 

From the variety of cases relative to judgments being given in 
evidence in civil suits, these two deductions seem to follow as 
generally true: first, that the judgment of a Court of concurrent 
jurisdiction directly upon this point, is as a plea, a bar, or as 
evidence, <!Oii elusive, bitween tho iinrticH, upon the same 

matter, directly in question in another Court; secondly, tliat the 
judgment of a Court of exclusive jurisdiction, directly upon tho 
point, is, in like manner, conclnsivo upon the Home matter, between 
tho same parties, coming incidentally in question in another Court 
for a different purpose. But neither the judgment of a oonourrent 
or exclusive jurisdiction is evidence of any matter which came 
collaterally in question, though within their jurisdiction, nor of any 
matter incidentally cognisable, nor of any matter to be inferred by 
argument from tlub judgment. 

XTpon the subject of marriage, the Spiritual (Jourt has tbo solo 
and oxclusive cognisanctb of questioning and dibciding, directly, tJie 
legality of marriag<b ; and of enforcing, Hpccdally, the rights and 
obligations ri-isix'cting ptu'soiiH depending upon it ; l)ut thcb Temporal 
Courts have the sole, cognisance of examining and dcicidiug upon all 
temporal riglits of prO}Hbrty ; and, so far as such idglits arc concerned, 
they have tho iiitiorent power of deciding inoiden tally, either upon 
tho fact, or th(b hbgality of marriage, where they lie in the way to tho 
decision of tlu! proper objects of tinur jurisdiction. ... So that the 
trial of marriage, either as to legality or fact, was not absolutely and 
from its natur<!, an object alieni fori. . . . 
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A sentence of nullity and a sentence in affirmation of a marriage 
have been received as conolusive on u (po stton (»{ 

arising incidoutally upon a olaitn to ii n^al i'siat**. A sentence in a 
case of jactitation has been received u|i<»n a tiito in ;w 

ovideuco against a marriagO/ and, in liko niauiitT in piu-Sfunil inditnie 
immodiaioly foundod on a supposotl marringj*. . . , But in all those 
cases the parties to the suits, or at least the parties against whom 
the evidence was received, were parties to the sentenoe and had 
acquiesced under it, or claimed under those who were parties and 
had acquiesced. 

But although the law Htands ihuH wiiii n-ganl t<t rinl '*1411 s, pro- 
ceedings in matters of crime, and especially of felony, fall under a 
different consideration, ilrHt, IxvauM^ the parties are not the same; 
for the King, in whom the trust of prosecuting public offences is 
vested, and which is ox^cutod By htn itum^'cltah* onk n-*, <tr in his 
namo by sonic pros(‘cutor, is no party to such proceedings in the 
Ecolesiastical Court, and cannot bo atlmiitt'd io dt‘b iid, cxauiino 
witnoasoH, in any manner intt^rvetu*, or ap{H*ai ; m coucHj, such 
doctrines would tend to give the Spiritual i'ourlM, wliiob arc not. 
permitted to oxorciso any judicial cogniHarn’o in iuatt‘*rH of rriiin*, 
an immediate influence in trials for <iffonot*s, and to draw tht» tloidsion 
from tho course of tho common law, to which it sohdy and poruliarly 
belongs. . . . 

But if a direct sentence upon the identical question in a matri- 
monial cause should be admitted as evidence, ... yet a cause 
of jactitation is of a different nature ; it is rank<‘d as a causo of 
dofamation only. . . . The sentence has only a negative and quali* 
fled effect, viz., that the party has failed in his proof, and that 
the libellant is froo from all inatrimonial contract, un far us yet 
appears ” ; . . . so that, admitting ihe Hciitcncc in its full cxt.»*«t 
and import, it only proves that it did not yet appear that tiny w**ro 
marriod, and not that they w<‘rc not married at all. . . . 

But if it was a direct and decisive sentence upon the point, and. 
as it stands, to bo adniittod as concluBivt* 4 ’vul(‘ucc upon thi‘ (kmrt, 
and not to bo impoacbod Erom within ; yet, like all other acts of the 
highest judicial authority, it is impeachable from without ; although 
it is not permitted to show that the Court was mistaken, it may be 
shown that they were misled. 

Fraud is an extrinsic, collateral act; which vitiates tho most 
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solemn proceedings of Courts of justice. Lord Coke says^ it avoids 
all judicial acts, occlosiastical or temporal. . . . 

We are therefore unanimously of opinion 

First, that a sontonco in the Spiritual Court against a marriage in 
a suit of jactitation of marriage is not conclusive evidence so as to 
stop the counsel for the Crown from proving the marriage in an 
indicirnont for polygamy. 

Secondly, admitting such sontonco to he conclusivt* upon such 
indictment, IIk'-. counsel for the Crown may ho admitted to avoid the 
effect of such sentence by proving the same to have been obtained 
by fraud or collusion. 

Note. — Judgments are said to be of two kinds— ni. liant and in 
Personam. The former term seems never to have been clearly 
defined, but it is commonly understood to apply to all judgments 
affecting the legal status of some Hubjoct-maltcr, person or thing; 
e.g., Admiralty judgments in cases of forfeiture or prize, Divorce 
Court decrees, grants of Probate and Administration, and adjudica- 
tions in Bankruptcy. Such judgments are conclusive against all 
persons, whether parties or strangers. Judgments in personam arc 
all ordinary judgments between persons not so affecting status. Such 
judgmtmts bind only parties and privies as to the facts in issue. 
But all judgmcuits are conclusive against all persons of their legal 
effect, as distinguished from the facts upon which they arc based. 

Privies ” arc divided by Coke (Vo, hit. 271 a) and other writers 
into three olasst's : (1) In e.sta^tc (or interest), as donor and donee, 

lessor and lesscjo, or v<m(lor and purchaser; (2) In Hood, as ancestor 
and h(‘ir, or coparceiu^rs ; (3) In laxo (or representation), as testator 
and executor, intestate and administrator, tenant and lord claiming 
by escheat, or successive incumbents. The same rule applies to 
these privies as to original parties, viz., that a party claiming 
through another is estopped in the same manner as the original 
party. 
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YOOGHT Y. WINCH. 

KING’S BENCH. IHW, 

2 B. & Ali). (><i2; 21 R. R. 11(1. 

A former Judgment between the same parties on the same 
suhjeot-matter will operate as an estoppel and be con* 
olusive only when it is so pieadedt or there is no oppois 
tunity of so pleading it. Otherwise it is only a relevant 
fact from which the Court may draw a conolusion in 
favour of the person who tenders it as evidence. 

In fill fiction for divt^rtinf; from a sti-am, th»* dt‘f*‘nilaut 

gave iii uvici(?n<*L' a judgimmt in a aoiina U-tu<'vii fh«' saiuo 

parties for tho sumo cniwo of action, and iir.istod that it t*p*'rat‘d asi 
uii cHtop])ol. The Judge rocfivod it in ov ittour.*. lint r<*fu'.«d to tion- 
suit the plaintiff, thi> dofendani having phs-nloj oril\ •* ind vniUy ”, 
and tho plaintiff obtained a verdiei. On nudiim the Oourt fm* a 
nonsuit or now trial, a noiiKuit was refused, hul a trial was 
granted on other grounds. 

Abbott, 0. J. . . , t am of opinion iiini tho vordiot and judgment 
obtained for the defendant in the former aotioit was not conclusive 
ovidenco against tho i)laiiitifE ujkiii tin: phui «»f nut guilty. It would 
indeed have been conclusive if pleaded in bar to tho action by way of 
estoppel. In that case the plaintiff would not bo allowed to discuss 
the case with the defendant, and for tho second time to disturb and 
vex him by the agitation of the same question. Hut tln^ ib fumlaut 
has pleaded not guilty, and iias ihcndiy ducted to Kubtnit ht:t t*;t .4, 
to a jury. Now if the fonmu* verdict was jiru|>*‘p to be in 

t‘vidcnco by tho learned Judge, its <‘ffect must In* bdt to tin* jury. 
If it wove conclusivo iiidec‘d, tho leariietl Jiidgi* (ni,'d>t immeiluit.ly 
to have nonsuited tho ])laliitiff, or to have tohl the jury that tley 
wore bound, in point of law, to find a venlici for tin* deh'ndant. it 
appears to mo, however, that the party, by not pleading the former 
judgment in bar, consents that the whole matter shall go to a jury, 
and loaves it open to thoiu to iiiquirit into the haim* upon ovidene<*, 
and they are to give their verdict upon tiie \vln)It- o\ ub-iice then 
Bubinittod to thorn. I am aware that in liiitl v. lintulnU (^5 Uurr. 
1353), Lord Man.smkld is rtiporled to have sJiid that a former 
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recovery need not be pleaded but will bo a bar when given in 
evidence. I cannot, however, accede to that ; for the very first thing 
I learnt in the study of the law was that a judgment recovered must 
be pleaded ; that has so strongly engrafted itself on my mind as a 
general principle, that nothing I have heard in argument this day, 
has shaken, it. 

Bavlev, J. ... An action is hero brought, us it is alleged, for 
the same cause in respect of which a former action had been brought, 
and in which a verdict was obtained by the defendant. Now a 
defendant ought not, in point of law, to be twice vexed for the same 
cause of action ; and he would have had a right, if he had thought fit, 
to have pleaded the former verdict by way of estoppel, and thereby 
have shown that the ])laintiff was not at liberty to try that question 
a second time, which had been tried before and decided against him. 
Instead, however, of putting himself on that estoppel, he merely 
says, that he is not guilty of the offonce imputed to him ; and, upon 
that issue, the jury arc to try, not whether the plaintiff is estopped 
from trying the qucKtion, but whether the defendant be guilty or 
not. Upon that issue, the defendant may jirovc, that the act 
imputed was not done by him, and that another jury were of opinion 
that he was not guilty ; and, for that purpose, he may give in evidence 
the judgment in the former cause for the consideration of the second 
Jury. The question, however, for the second jury (when the defen- 
dant has chosen to plead the general issue) is, whether the defendant 
b(j guilty or not? and the question raised upon that issue, in. an 
action on the case is, whether the plaiiitifi! had or had not any cause 
of action at the time of tho commencement of the suit? Now the 
judgment for tho defendant in a former action for the same cause, 
does not necessarily prove that the plaintiff has no cause of action. 
It decides nothing unless by way of estoppel. In Outram v. More- 
wood (3 East 346), whore this subject was very fully considered, 
T^ord Ei.uknbokouou, C.J., in giving tho judgment of tho Court, 
takes this distinction, and states expwwsly that a former judgment, 
if pi-operly pleaded by way of estop|Kd, would bo conclusive, but if 
only offered in evidcinco it would not be so. For these reasons, I 
am of opinion, that, upon this issue, tho judgment in the former 
verdict was evidence, only to go to tho jury. 

TloLiioYD, J. ... There were two modes, by either of which the 
defendant might defend himself. Tliere having been a former action, 
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in which ho had surn t Jod, he might have alleged that he was not to 
be called upon to defend himself again for the same cause. If 
chooses to adopt that mode ot d<‘roiico, iio iniiwi jdfai! it in har ; and 
say tlifil the otlior party is not at lihoriy to call upon hint to nnsuvr 
again that wliinh ho had hofort* callod upon him tt> do, wUm a \ordiot 
was given in his favour. If, however, he declines that mode of 
defence, and submits to answer for tho must* of arUon allt*;:ofi, an*l 
defends himself by saying that tin* plainfilT Itas n<t j'nmnd of ; 

he then leaves the question to the jury, and aro tft try, not 
whether there was a former a<'( ion for tho Kartu* f’aitsi*. lutt vJo iiior 
the plaintiff has such a gmund of action as lu» alh'/*>>s in his pn-scut 
declaration. A party may have matter which he may either give in 
evidence, or which, if pleaded, would be an estoppel; hut when ho 
puts it to the jury to find what Uu* fact was, it is im-onHislcnt with 
the issue which ho has joined, for him t4> say that the jury am 
estopped from going into iho inquiry. IIo may. lotwcvcr, u«4‘ fho 
former verdict as evidence, and pregnant evithna***, to the jury 

who are to try the second case, to a condusitui In his favour. But 
if, notwithstanding the prior verdict and jmlgrncut, the jury think 
the case is with the plaintiff, they an» iu»t i*stopped from tindirp; tho 
verdict accordingly. . . . JnTrfmwni v. Unerrmu' (Salk. »VIb) it wau 
held, that if a party will not rely on t!i«' eHtopp<*l when In* may, hut 
takes issue on the fact, the jury shall not he hound hy the estopiHd, 
for they arc io find the truth of the fact, which is against- him ; and 
in Bulled s Nisi PriuSj it is laid down, that the jury cniirnd. find any- 
thing against that which the parfies hav** afiinuiMl and adiuitted of 
record, though the truth is contrary; hut in otluT cases, thoup,h the 
parties be estopped to say the truth, thc! jury ar»* not ; as in ^'o/h/urd’/j 
Case (4 Coke 44), where the bond was dahsl nine* numths Hfh*r the 
execution, and after the death of th<» ohligtjr. I think, therefore, that, 
upon principle as well as upon authority, the former judgment was 
not conclusive against the plaintiff iqwm this issms ami that iht^ 
learned Judge, therefore, did right in n-aciviup, the evidence, ami 
suffering the trial to proc-eed. 

Note. — Apparently, ostopiiels eitlutr hy retiord <ir hy rlr etl must 1 m* 
specially pleaded. There sewims to he some douht as to tin* neccHsity 
of pleading estoppels by conduct. h\>r instance, 7’oi//</r, 8th <*<1.. 
§ 92, says there is no need to phuul them; but. i<f. I2th cd., and 
Odgers on Pleading ^ 236, say they must always lie [>lt*aded. 
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II. ESTOPPEL BY DEED. 

BOWMAN Y. TAYLOR. 

KING’S BENCH. 1834. 

4 L. J. K. B. 68; 2 Ad. & E. 278; 4 N. & M. 264; 
41 R. E. 437. 

A person who is party to a deed, or instrument under seal, is 
estopped from denying its contents. So also are his 
privies. 

The estoppel may extend to statements made even in recitals. 

A deed, by which the plaintiff granted to the defendant a licence 
to use certain looms, recited that the plaintiff had invented certain 
improvements, etc., in power looms, and had obtained lettci's-patent 
and had caused a specification to be enrolled. It was held that the 
defendant was ostoi^ped from pleading that the jdaintiff was not the 
inventor, that it was not a new invention, and that no siiecification 
had been enrolled. 

The following is from, the Law Journal : — 

Lonn Denman, C.J, ... An estoppel operates because it con- 
cludeth a man to allege the truth by reason of the assertion of the 
party that that fact is true. The doctrine, as laid down by Coke, 
that a recital doth not conclude, because it is no direct affirmation, 
is not supported by any authority. If a party has by his deed 
directly assorted a specific fact, it is impossible to say that he shall 
not bo precluded from disputing that fact, thus solemnly admitted 
by him on the face of his deed. . , . 

Patteson, J. ... The only authority which seoms to press upon 
us is the authority of Lord Coke, but there have been many cases in 
which a party has been estopped from disputing a recital. But it is 
said that it will be found in theso cases that tho recitals are so bound 
up in and part of the deed as that they arc the same as the deed 
itself. Try the present case by that test. This recital is manifestly 
so clearly connected with the operative part of the deed as to be 
essentially part of the deed itself. . . . The current of authorities 


li.B. 



50 MATTERS OF WHICH PROOF IS SOT AhlJ)Wh:D. 


is clearly in favour of the poHitioii, that th«' tlotVntlani in this rase is 
estopped by the recital in ih»» tired. 

Taunton and Wilmams, .M.. rontMirrrd. 

Nvlii . — llrriials are iliti iiitrt«lurtt»ry c»r t'xp)anij}i»r;t Mab nu'iits in 
a deed, inarrtrd brfom the ojuTaiivt* part of Oir «b'*‘d, ami are 
iiitonded to explain the transaction and nialo- its efirrt rlrar. Tht' 
operative part then ]n’oci'eds to di‘<*lari' tin* t»perat ion .ami I’fhet of 
the j)r(‘seiit deed and to liiml the partirs, 'Tin' jM'-scni rule, that all 
statements in <'i deed of n material parfiriitar estop tin' poitiis, is 
douhili‘ss based on the idtai that they shoubt Im* ran'ful uitli rf-^ard to 
all the statenu'iits in a de<'d, even those which .art* no’rely mt rotlnriory. 

It may he, however, that the statianent in ijtiestnni is itt reality 
the statement, of om* part.v only, in surh rase it i*stops snrh party 
only (Sfro(f(/liill v. Ruch-, 14 <j!. ll, 737). 

A mere iH‘eei}»1, for mom^y or f',ooil‘?, tltM-s n»*t amount to an 
(‘sloppel. It. is only prfam faele rviiletire ami Is open to 4 ‘\planat,ion. 
Ev(‘ii a m!(‘ipt in a d(‘ed appears not to amount to an estoppel, 
^^eiierally, either at. law or in tspiily, sine4* the .hidiralnre Art. (If. 
JMarino liisvirance Aet, 1906, h. 64, /msf, p, 437, 


in. ESTOFPKL BY CONUIUT. 

FREEMAN y. COOKE, 

EXCHEQUER. IHIH. 

18 L. J. Vj\. 11*1; 12 Jiiit. 777; 2 K.\. tlo-l ; <» l>, vV E, 
187; 7<i ll, li. Til, 

A person who, by his words or oonduot, “wilfully" causes 
another person to boUove in the oxistonoo of a certain state 
of things, and induces him to act on that belief, so as to 
alter his position for the worse, is estopped from settinji 
up against the latter person a different state of things as 
existing at the time in question. 

This is so whatever such person's real intention was, if ho so 
conducted himself that a reasonable man would take the 
representation to be true and believe that it was meant he 
should act upon it. Conduct by negligence or omission, 
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where there is a duty cast upon a person by usa^e of trade 
or otherwise to disclose the truth, may often have the 
same effect. 

But there is no estoppel unless the words or conduct were 
intended to induce the other person so to act, or they 
were such that a reasonable man would act upon them; 
although he did as a fact act upon them to his prejudice. 

The defendant was sheriff of Yorkshire, and his officer had seized 
certain goods under a writ of execution against Joseph and Ben- 
jamin Broadbent. Evidence was given that the goods belonged to 
William Broadbent, but that he, expecting an execution against 
himself, removed them to the house of his father, Joseph Broadbent; 
then again, anticipating a distress for rent on his father, Joseph, 
he removed them to the house of his brother, Benjamin Broadbent. 
When the sheriff’s officer entei-ed the house of Benjamin, William, 
supposing the writ to be against himself, gave him notice not to 
seize the goods as they wore the iJroperty of Benjamin. The officer 
then produced his writ, which was against Benjamin. Then William 
said the goods belonged to another brother, and finally that thov 
belonged to himself. The officer seized and sold the goods as the 
goods of Benjamin. William having become bankrupt, an action 
was brought by his assignees to recover the goods in question, and 
it was contended by the defendant that the statements of William 
operated as conclusive evidence, or an estoppel, that the property 
was not his. It was held that it was not so. 

Tha following is from the Law Journal : — 

Parke, B. {delivenng the judgment of the Court, Parke, Alder- 
son, Rolfe and Platt, BB.). . . . The only question is whether it 

be an estoppel. It is contended that it was, upon the authority of 
the rule laid down in Pickard v. Sears (6 A. & E. 469). That rule 
is, that “ whoro one by his words or conduct ivilfulhj causes another 
to believe in the existence of a certain state of things, and induces 
him to act on that behalf, or to alter his own previous position, the 
former is concluded from averring against the latter a different state 
of things as existing at the time.” ... By the term “wilfully ”, 
however, in that rule, wc must understand, if not that the party 
represents that to be true which he knows to be untrue, at least that 
he moans his representation to be acted upon, and that it is acted 
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upon accorilingly ; and if, whatever a man’e real meaning may be, 
he so conducts himself that a reasonable man would take the repre- 
sentation to be true, and believe that it was meant he should act 
upon it, and did act upon it as true, the party making the represen- 
tation would be equally precluded from contesting its truth ; and 
conduct by negligence or omission, when there is a duty cast upon a 
person by usage of trade or otherwise to disclose the truth, may often 
have the same effect -aH, for inhtaiu'o, a rotiriii*: parln*'r omitlirig 
to inforai the cuHtoiiu^rs uf tlm firm, in tiu* usual that, the 

continuing partn(‘rH woro no authnrtsrd t(< art as liiw agfuls, 

is bound by all oontniotn n»ad«‘ by tlu*m with third ji**nn»ns on tho 
faith of their Ix'iug aiithorist'd. . . . 

It is not found that the bankrupt intended to induce the officers to 
seize the goods as those of Benjamin, and whatever intention he had 
on his first statement was done away with by an opposite statement 
before the seizure took place ; nor can it be said that any reasonable 
man would have seized the goods on the faith of the bankrupt’s 
representations taken all together. In truth, in mo d' rasot, t,t» whirh 
the doctrine in Pic, hard v. Seam is to h»* applu tl, Ih** r» |uvM'«ta<icm 
is such as to amount to thf\ contract or of th»* party making 

it. Henco there is no pnticneo for saying it amountoti to a licence, 
and a contract is out of tho <|u<«Hfion. 

N(}te. — It will ho ob«c?rved that, in 1ht‘ ai»ovc caw Williuin Broad- 
bent made three irioonHiHl.<*ut KtutementH, thendor** fhi' j<h»'riff*« of!i«*t.*r 
could not say that h<> rt'awmnbly act<*d on {•ith»*r of Mich utatcmcuta. 
If the only Htatenumt mad<‘ had h«»<*n th»» firnt (»n**, that the gotwlH 
belonged to Bon jam in, and tin* ofTiccr then H<*i/<‘d them as lifnjamin'H 
goods, doubtloHS there would have ln‘m an cHh>ppi‘l. 

Tho doctrine of estoppel by conduct may hi* appiii*<l j'ciu'rally to 
all cases in which a piirson seeks to give eviileiici* in dinct conflict 
with any of his j>r<<vjous delihc^rate acts or stateinent'-i, hy which he 
has naturally rnisleil another person. 

A person may by his conduct ev«*n he estopped from pleading an 
Act of Parliament or statutory <Iefence. 'I’lniH, an I'lnpioyer W'Hh 
estopped from pli'ading tliat a workninn had rmt taKi*n fn’ocecdingH 
under the Workmen’s < V)Tnf)ensatioii Ai’l. within the sfcttitnry period 
of six months, where he had led him fo fielievi* tl»e claim was 
admitted {Writjlit v. liatjuidl, [lOOOI S5 B. ?A^)) ; and a defendant 
might bo estopped from pleacling that money was fmi<I in respect of 
a gaming debt, where he ha<l Ii-d fhe jilaiiitiff to hi‘lieve it was not 
so {Talatth v. liniw., [1893 j 1 Q. B. ^4). 

But a person cannot by conduct or represi'nl.afjon create a sfaU* 
of things which ho is legally unahlo to create; }ji* cannot acquire 
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capacity by estoppel. So, a coxporation, infant, or married woman 
cannot be estopped from showing their respective legal incapacities. 

“ The truth is, that the Courts have been, for some time, favour- 
able to the utility of the doctrine of estoppel, hostile to its tech- 
nicality.^ Perceiving how essential it is to the quick and easy 
transaction of business, that one man should be able to put faith in 
the conduct and representations of his fellow, they have inclined to 
hold^ such conduct and such representations binding in cases where 
a mischief or injustice would be caused by treating their effect as 
revocable. At the same time, they have been unwilling to allow men 
to be entrapped by formal statements and admissions, which were 
perhaps looked upon as unimportant when made, and by which no 
One ever was deceived or induced to alter his position. Such estoppels 
are still, as formerly, considered odious (Smiih's Leading Oases, 
13th ed., II, 812). 


COOKE T. LOXLEY. 

KING’S BENCH. 1792. 

6 T. E. 4; 2 E. E. 521. 

A tenant of land is estopped from disputing the title of the 
landlord by whom he was let into possession, or whom he 
has acknowledged by payment of rent. 

In an action for use and occupation of land let to the defendant 
by the predecessor in title of the present plaintiff, to whom the 
defendant had also paid rent, the defendant offered evidence to the 
effect that the plaintiff had no title to the land. Lord Kenyon 
rejected the evidence, and, on an application for a new trial, his 
decision was upheld. 

Loud KiiNToiir, C.J. Conforming to the uniform decisions in all 
the cases upon this subject, I ruled at the trial, and continue to 
entertain the same opinion, that in an action for use and occupation 
it ought not to be permitted to a tenant, who occupies land by the 
licence of another, to call upon that other to show the title under 
which he let the land. This is not a mere technical rule, but is 
founded in public convenience and policy. And the only question 
here is whether that rule shall still prevail ; if it do, it applies 
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equally slrougly tf> the |irisen< e:)M' in nil HtTf ilic <1 •J'en- 

dani, who the land, diil •4«* hy th^ pi rini > tt.n ii{ jh^' plaintiff, 

and then refund to pay his n*«i uznh**’ an nl a fhaf h * »pp:ht eotjf.nst 
tUo plaintiff’s riiJjht ; Init tin* plaiiititf i*nnh| n.ti 'i- i<i .*.>nio 

to trial pivpari'il to innei sueh a tl hMn'-* .‘iiid 1 < I'jai.f -ajt hi, fiih'; 
such an action as the present docs not involve; the qucidion or 
title. . . . 

(iiinsK, J. It. has siiitl that, fh.' rnh- «*t jtid -'.v Hi ■ in k \iih n*e 
nil hahitii in /rm'invnf is in an ;u’tn»n fnr ti-*' I'lid e.r. upainfU is a 
tcchiueal rule; hut, in iny npinhuj, no rule in hotter founded in 
justice and policy than this. Tin- ;teneral nih- r. :;«Inntt*d Uiat in 
such an <aetic>n as this the tonarrt cannot diapiito the landlord’s title; 
and no t'xeeptlon In it has h-eti s!it*v.n applie.’l t<* this e.j 

A'nfr.-- -This estoppel of a tctiant i'* nth* i*f llo' notiepahle 

instaiires of estoppel j»y eouduet. Similar e«‘.* s of e*HtHpprl aiv' tbi»*ve 
of bailees, lie<*nHe»*s ami aoouts, who eannot ihiijk the iitl*' of fh.’ 
bailors, licensors or prineipals, afti*r havtni? aetiumh d,;'/‘d them by 
their dcalinirK. 

But the t(>naut is not estopptHl from showite*: float tlte titlo <»f his 
landlord has expir’d since the tenancy eoinmf‘ne.'d, or that the tand 
in question is not coinpriH<‘d In the hs'ise. 1’here in m> inermeisfency 
ill holdiiif; the land and at tin* same time provin • Midi matters. 

Whoro the ti'tiane.y is liy deed them* mipUt eotn’v»ivahly he also an 
ostoppe.l by (h*ed in the vase of landlord uml tenant. 


STATEMENTS 


“WITUOHT PHE.nT)H'E*' 


Tho Hoeond idass of inatti^rs of Nvhic*h pmtif in not alhAVetl 
conHists of Ktaic‘riii‘n(s or julinisf.ionn m;nle ” without 
projudicio Such stuleitieiita Jire invurluhly inadi* In the 
course of negotiations for settlement of disputes. It- is 
considor(‘.d nec'.essary to allow tlu* f>ariit‘a !«> aptuik noinewhut 
freoly in aUaniptinfr sot 1 Ininents, ;md to diaeloae Iheir <'aa<‘S 
to oacli otlitir to koiik* extent. Ihit it- i.s elear I hat t.lu^ 
necoHsary freedom of <lis<*,uKaion couhi not- well lak<‘ piaei: 
if all the statements or adinissions »nafl(‘ eouhl he /yiven in 
evidence after the iiegot ititions for selthunetit had failed. 
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It is usual, and certainly advisable, expressly to state that 
the communications in question are made isrithout pre- 
Judioe; but it seems clear that the rule of exclusion would 
apply if it appeared from the cireumstancos that it was 
intended that the communications should not be used as 
evidence (see Cory v. Bretion, 4 G. & P. 462). 

This matter is sometimes dealt with under the head of 
“ Privilege ” (see poat, p. 321). But this seoms scarcely 
correct. Privilege arises when a witness objects to disclose 
facts or documents; it is an advantage to the witness. In 
the case of statements made without prejudice, the law 
prohibits him from disclosing facts which he may wish to 
disclose. The rule is in favour of his opponent. 


PADDOCK Y, FORRESTER. 

COMMON PLEAS. 1841. 

3 Scott N. R. 715; 3 M. & G. 903; 67 E. R. 634. 

CommunlGations, admissions or other statements, written or 
oral, made by a party to an action, pending the dispute 
or action, and made expressly or impliedly ** without pre- 
judice”, with the object of compromise or settlement, 
cannot be given in evidence against the person making 
them. 

A letter written without prejudice protects from disclosure the 
whole of the correspondence of which it forms part. 

A letter was written by one party “without prejudice”. The 
reply thereto was not stated to have been so written. The latter 
was held inadmissible. 

The following is from Scott : — 

TiNDAn, C.J. It is of great consequence that parties should be 
unfettered by correspondence entered into upon the express under- 
standing that it is to be without prejudice. And it would be hard 
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iiidiHid to that :i h tti r whioli *l f’» ) v.riHt u v.itht>ut 

prejudico in atlmisNildt* in i’sith iuv h. i'UH't* th-- f*r‘int ;ir ^ ni>t* 

juioptcd in iho ropl.y. When usod in tho letter containing the o^or, 
the words without prejudice ** must cover the whole corrcspondonco. 

(jOLTMAN, J. It is of Ihi' utinns! ihiit pailn*-* should 

have tho opportunitv of fr«’o ooiMninnh’ai oni \Mtb»*ut pri jtoho** ; and 
I should ho sorry to hold anythinj^ that nn.-thl 1“ »n tho Nluddost 
dogri'o ouloidatt'd to oinharra^-'S or diNooura,,*' th** praoui'*'. 

Kkskink, J., oonourrod. 


WALKEH Y. WILSHEH. 

COURT OF ARREAL. ISMh 

L. K. 2;i (i, li, I). "mS I,. H n. :»tM : 

;J7 W. IL 7:i;L 

At tho trial of ax» action, which resulted in a jndt’ni' id hy oon^•‘ni 
for an agn««l sum, application was road** t*» tho dint}';^ t»» dt privo 
tho plaintiff of his costs on On* I'lound thai, at on *'ar)% Nfa*v* *«f tho 
jirocccdiiigH, ns apjM'arcd from h*t.tcr», maik-d “ttitlortit prcjudo*o'\ 
'which had puKKc<l hctwisui tho paHi«‘s, th*' ca.t- tsjuUI Itav** 
Hciilcd for Iho amoiinl finally accoptisi. 'I'ln* hdtiiN, thoii,‘;h ohj‘'cti‘d 
to, were received by tins dudgi* as showin}; ” e;oo< 1 I'uusti *’ for 
dopriving the. jdaintiff of his e-osts. The plamlifi appealed. 

The fallowinij i« frurn, fhe Lftm Itr.pwffi: 

Loiii) Mrizku, M.R. ... It IK, I think, a goml lule to say that 
nothing which is written or said without prcjuclioo should bo lookod 
at without the consent of both parties, otherwis.* the whole laijeet of 
tho limitation would bn dcHtroyi'd. 1 ain Iherefnnt of opinitin that 
tho loariiod d udgo should imt havo taken these inafterN into eon ■ 
Buloratiou in determining whether there was good cause, and as that 
was all that was lH‘fori‘ him on llu‘ j«>ii»t, if that is eiceliided, it 
follows that ihen^ was no good eaUHc, and that fhe plaintiff should 
not have hfHsn (hijirived of his <*oHts. 

liiNDi.Kv, li.J. . . , What is the meaning of tin* w«»rdw without 
prejudice” ? T think they mean without prejndiet* to the ponitioii of 
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the writer of tho letter if the terras he proposes are not accepted. 
If tho terms proposed in the letter are accepted, a complete contract 
is established, and the letter, although written without prejudice, 
operates to alter the old state of tilings and to establish a new one. A 
contract is constituted in respect of which relief by way of damages 
or specific performance would be given. . . . The case of Williams v. 
Thomas (2 Dr. & Sm. 29'), is the only authority that I know of for 
the course taken by the learned Judge, and when we come to consider 
the principle on which it was decided, it does not convince me that 
a Judge is entitled to look at letters written without prejudice unless 
he has the consent of both parties to his so doing. No doubt there 
are cases where such letters may be taken into consideration, as was 
done the other day in a case in which a question of laches was raised. 
The fact that such letters have been written and the dates at which 
they were written may be regarded, and in so doing the rule to which 
I have adverted would not be infringed. The facts may, I think, 
be given in evidence, but the oflEer made and the mode in which that 
offer was dealt with— the material matters, that is to say, of tho 
letters — must not be looked at without consent. I think, therefore, 
that there was no good cause for depriving the plaintiff of costs, 
and that tho decision should be reversed. 

Bowen, L.J. . . . Negotiations which have taken place without 
prejudice may be material under circumstances which ai’e not present 
here. The fact of such negotiations may perhaps in such circum- 
stances be given in evidence, but the question whether what was said 
or done at such negotiations is admissible, is a very different one. 

Appeal allowed. 

Note . — Such communications are admissible for tho purpose of 
proving independent admissions not concerning the matter in dispute 
(Waldridge v. Kennison, 1 Esp. 142). And a person cannot protect 
himself from liability for a communication, in itself involving legal 
liability, by expressly marking it “ without prejudice So, a 
threat made in such manner may bo proved (Kurtz v. Spence. 67 
L. J. Ch. 238). 
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RELEVANCY. 

Tho ibii'il eljisH of fuctK wliich a parlv >s iu»i allo/iM] jr^ 
prove conKiHlrt of suoli facets as arr irreU'vanf ii» t}u' i'Xiio. 
It, would 1)0 idle to alionipt <o whaf <..;»< an* 

irrelevant; attention should bo ad<In“’ia'<l h* thr <(u.\fi,»n 
what niaticrs arc rolcvant? 

Eyidenoe may be given of two sots of facts: ( M <•(' buds 

ill issuo; (i2) of fatds ri'h'vaiil lo llu’ faid-i in I'hidruuc 

of (1) is f^iuicrally known a-; direct ovldciico, that ca’ {'2) as 
oiroumstantlal evidence [aulr, pp. "0. 

The facts in issue are those whhdi an* alb';<ed !)\ nia* parl.,v 
and dcuiicid hy the ol.luu’ on tho pIoadln;^a. in a rUil csiso; nr 
ullopied in thes hulietinont and donbsi by tho pb-a t.i' *' not 
guilty ”, in a orhninal oawo, so far as thov am in I'ithor oawo 
material. I'liorc is, thorofons little flitVionlt^^ in a^oertainin*-; 
what are tho fuels in issue. 

The relevant facts ari*. all otlu^r fsuds wbleb an* in tho, oyo 
of tho law so (toniKsd-ocl with or rolatod to tfio I'aot:^ in issiu* 
that they remdor the lati<*r probable. <ir iinprobablo, <»r, 
roughly, throw light upon ili(*ni. ** Ihdovanry ” may, imkasl, 
be considcrod as synonymous with “ oonnetd iiin ”, a \Vf>rd 
which frequently aiiiicars in diMonssinns on tho r.iibjoci. Of 
course, both words must bo taken in Uu-ir lo,qul meaninj^, whie.h 
is generally restriedod. Conmam s(*nsu, t»r Ingical, n^lovano.y 
is, as n rule, wider than legal relovaney. .\ .liidgf* might, in 
ordinary transactions, lake one fact as (‘\i(b'ntM‘ nf another, 
and act upon it himself, when, in (’/onrt, lu* wcailtl rub* that it 
was legally irrelevant. And ho may o\flndo facts, although 
relevant, if they appear to him toormnoU' to Ik» really mafiirial 
to the issue (see Phipnon, -It^ — 511). 

The limits of legal relevancy eannot. be stri<dl.v st atid, as 
the connection between facts varit^s in(init(‘ly in difl't're.nt 
cases. Tho cases below given show some of diet eliiid rules. 
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In connection with relevancy, one general matter may be 
mentioned : — 

It is sometimes asked — ^when can evidence be given of what 
was said or done behind the back of or in the absence of a 
party? As a general rule such evidence is not admissible, 
the maxim usually applied being, “ Res inter alios acfae altcri 
nocere non deheni But many instances of the admissibility 
of such evidence can be given. 

It may bo said generally, that acts done are more readily 
received than statements made in such circumstances. 

Eiridenoe of acts done in the absence of a party may be 
given In the following oases {inter alia ) : — 

(1) When such acts, although not expressly oonneotecl with 
the fact in issue, are necessary to prove or show its nature or 
quality, provided such acts directly lead up to or explain such 
fact. So, on a charge of receiving stolen goods, the larceny 
may he proved; and on a charge of larceny, the deposit of 
the goods in a certain place, or the fact that a mark was put 
upon them may be proved (see post, p. GO). 

(2) When such acts are expressly connected with the fact 
in issue, so as, in substance, to form the basis of such fact. 
So, if a contract were made with one person expressly on the 
same terms as a contract made with another person, such 
latter contract might bo proved (see post, p. 100). 

(3) When such acts are legally relevant to prove the actual 
fact in issue, as in the case of acts of possession to prove 
ownership (see post, p. 92), or cohabitation to prove marriage* 
(see post, p. 97), or course of business to prove a busmess 
transaction (see post, p. 91). 

(4) When such acts are admissible to corroborate, illus- 
trate, or show the reason for, or ground of, evidence given, 
as in the case of experiments or examination of persons or 
things by experts in support of their opinions (see post, p. 131). 

(5) When such acts tend to establish, or prove the nature 
of, any custom or usage (see post, p. 396). 
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Evidence of statements made in the absence of a party may 
be given in the following cases {inhr - 

(1) Wlum Kiu'h ;in* {»; ri oi tiu' 

aotion in issuo (s(‘o pant, p. (wl 

(2) When sucjh siMtt‘Fn(‘nt*i wtTi* lu n TellMW-etm- 

spirator or by a ixTson nn‘;a»n‘ti in .•.(Hiu* jivitu innv^ac.titm 
(soo pout, p. 82). 

(8) Whon Ruch Rlatenunits nnmunl to fcn(tpl.‘iitit.i i»i case}; 
of rape and similar olY<m<*<‘s imh* p**nt, p. 

(4) Whon such siatonienls \vrn‘ mado diMU'a^t^d porsuns 
under such oirc.uinHianoos ihai ihoy amount to ndmbvdldn 
doelaratious in (‘ourso <»f duty tsoi* pant, p. 21 1 j; aj'ainwi 
intcrosi/ (soo ponf^ p. 210); as to |M*dipr»'o |sao, pin\t ^ p. 228); 
as to public} or gtnieral rights (soo pant, p. 288): jo* to oaiisc^ 
of doiitli (soo post, p. 211); or ns to onntonts of wills (soo 
pOBtr p. 250), 

(5) Whon Ruc‘h siutcanouts urc' mailo in puldio docMmu'iits 
(seo post, p. 2(51). 

Note . — With regard to thti aliov<* tivo class* '» ,vla,(i'ni»*ttt.s, it 
should bo obsorved that (1), (2), (3) arc not ia gciu*ral cviticnec of 
the truth of the nuitiors aHHortod ; whilo (4) and (5) an*, by I'vccption 
to the hearsay rulo, admisHiblo as sin-h ovidenre 5 6, 

100, 212). Moreover, irreK|MK‘.tivo of thin HkI, th** particular poHy 
by whom a given statc^incmt is Icmdcrccl may aff«‘ct its athiUNsihility, 
Thus, in an action by A against 11, if A had written tr» 11 that a 
ccirUin fact had happcuicd, A miglit, at the trial, provo that Hiaic‘- 
mont to show that ho gave B notice of such fact, tho»',»h hr* cmtld not 
tender it to show that the fact had actually happened, B, howrwtT, 
might use A’s letter, not only for the former, but ftir tin* latitu*, 
purpose, bocauBo, whon t:end(‘r(»d against A, it would In* n‘<‘eivabb' as 
an admission (Id., 221, 227 «). 
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CIRCUMSTANTIAL EVIDENCE. 

R. V. PALMER. 

CENTRAL CRIMINAL COURT. 1856. 

Trial of William Palmer; Stephen, Hist, of 
Or. Law, III, 389, and General View of Or. Law. 

Evidence is admissible not only of the facts in issue, but also 
of other facts which render tjbie facts in issue probable or 
improbable by reason of their connection with or relation 
to them. Facts so connected with the facts in issue are 
said to be relevant facts ”, and they constitute what is 
known as circumstantial evidence 
Thus, facts which supply a motive for an act, or constitute 
preparation for it, or conduct apparently influenced by 
the act, are relevant to the question whether such act 
was done by the person concerning whom such motive, 
preparation or conduct is proved. 

In this trial for murder, the pecuniary embarrassment of the 
prisoner, hia buying poison and attempting to avoid an inquest 
and other such facts (as appear below), were held to be revelant 
as circumstantial evidence. 

The following is from the separate report published in 1856, by 

Allen : — 

Lord Campbell, C.J. (m his charge to the jury). . . . By the law 
and practice of some countries it is allowed, to raise a probability 
that the party accused has committed the offence which he has to 
answer, to show that he has committed other offences j with a view 
of showing that ho is an immoral man, and not unlikely to commit 
other offences, whether of the same or of a different nature ; but tha 
law of England is different, and, presuming every man to bo innocent 
until his guilt is established, it allows his guilt to be established only 
by evidence directly connected with the charge brought against 
him. . . . 

But in a case of this kind you cannot expect that witnesses should 
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be called to state that they saw the deadly poison administered hy ilm 

prisoner, or mixed up by the prifioiKT openly bcft^re thorn. Circum- 
stantial evidence as to that is all that can be reasonably expected ; 
and if there aro a Borios of circumstances leading to the conclusion 
of guilt, then, goutlemoii, a vordiet of may Kiitisfaetorily 

proiiouncod. With roapeci to the alhv^MMl inotivi\ it is of great 
importance to see whether there was a motive for committing such a 
crime, or whether there was not, or wlndiior then* wan an iinprohn' 
bility oi its having been oommitt<»fl ho strong us litd. to bo over- 
powered by positive evideia*<‘. flui, gentb'nien. if Ihvre be any 

motive which can ]>e assigned, I am bound to tell you that the 
adequacy of that motive is of little importance. We Unow from the 
experience of criminal Ooiiris that atrocious crirru's t»f tliis sort have 
been eonnuitled from very slight motives ; not merely from rnaiiee 
or ri'venge, but to gaitr a sitiall pecuniary advantage, and to drive 
off for a tini(» pressing diflic.uliies. . . . 

T shall best discharge my duty by beginning with that part oi the 
case that was first opened by the Att-oriiey-tJenerab respeiding the 
motive that the prisoner may have had for accomplishing the death of 
Cook, Now 1 think that that arim's out of certain pecuniary trans- 
actions, the nature of which has be«*« most mi rudely laid before you. 
It appears that the prisoner had borrowed large sums of money upon 
bills of exchange, which ho drew, and wlrirh purporletl to be mvepfed 
by bis mother, a lady, it seems, of eonsiderahle wealth. Those 
acceptances were forgeries. ... H had b<«'n expt'eied by Palmer 
that ho w'ould have been able to mi*ei fhos<* bills by thi* proeet*ds 
of a policy of insurance, which had lK*c*n erf<*<’,tod upon tln^ lift* of 
his brother Walter . . . ; hut the Prince of Wale.s Insurance < ^tTice 
denied tlioir liability upon that policy and refused to pay. Thence 
arose a most pressing embarrassment paynumis were urgently 
required, and there was danger uhIckh tliey were immediately paid 
that the law would bo juit in forc<», and that th<' system of f<u*g«*rieH 
which had been ho long carried on would i»i ail human ju'obahility 
bo detected and brought to light. . . . 

Then, gontlomoii, comes the more dinud <5vid<'uc<‘ that tin* prisoner 
at the bar, if you believe the witnesses, procured this very poison. . . . 
For what purpose was that obtaiii<«l? . . . Von have no account of 
that poison. What was th<! iuttmtion with whicdi it was purt'has<'d, 
and what was the application of it, you are to inf<*r. , . . 
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Then, gentlemen, it is impossible that you should not pay attention 
to the conduct of the prisoner at the bar, and there are some Instances 
of his conduct which you will say whether they belong to what might 
be expected from an innocent or a guilty man, He was eager to have 
the body fastened down in the coffin. Then, witli regard to the 
betting-book, there is certainly evidence from which you may infer 
that he did get possession of the betting-book, that ho abstracted it 
and concealed it. Then, gentlemen, you must not forgot his conduct 
in trying to bribe the postboy to overturn the carriage in which the 
jar was being conveyed, to be analysed in London, and from which 
evidence might be obtained of his guilt. Again, you find him 
tampering with the postmaster, and procuring from the postmaster 
the opening of a letter from Dr. Taylor, who had been examining 
the contents of the jar, to Mr. Gardiner, the attorney employed on 
the part of Mr. Stevens. And then, gentlemen, you have tampering 
with the coroner, and trying to induce him to procure a verdict from 
the coroner’s Jury which would amount to an acquittal. . . . 

Note. — Such facts as motive, ])reparaiion, subsequent conduct, 
opportunity, etc., referring to the circumslancoa and position of the 
party whoso act is allegt>d, are the facts which are generally and 
specially referred to as circumstantial ” evidence. But this teim 
is properly applicable to all evidence other than that of the facts in 
issue themselves. Evidence of sudi facts in issue is known as 
“direct” evidence. All evidence which is admissible merely as 
being relevant to tho facts in issue is strictly “circumstantial” or 
“ indirect ”. 

“On a superficial view, direct and indirect or circumstantial, 
would aj^pear to bo distinct species of evidence ; whereas, these words 
denote only the different modes in which those classes of evidentiary 
facts operate to ijroduce conviction. Circumstantial evidence is of a 
nature identically tho same with direct evidence; the distinction is 
that by uikbct evidence is intended evidence which applies directly 
to tho fact which forms the subject of inquiry, tho factum pro- 
hand urn ; ciucumstantial evidence is equally direct in its nature, 
but, as its name imijorts, it is direct evidonco of a minor fact or 
facts of such a nature that the mind is led intuitively to the convic- 
tion that from it or them some other fact may bo inferred. . . . 
Tho evidence, of those facts is di/ract; the facts themselves are indirect 
and circumstantial ” (Wills, Oirc. Ev., 6tli od., 19 — 20). 

Tho word “ direct ” is used in another sense. It is also opposed 
to “ hearsay ” in the law of evidence (see post, p. 163). The 
distinction between “ direct ” and “ circumstantial ” refers to the 
facts offered in evidence; that between “direct” and “hearsay” 
I’efers to tho mode of proving such facts (see ante, pp. 2 — 3). 
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DOWLING V. DOWLING. 

EXCIIEQUKU {in EI.AN D). WiiU 

10 IIUMII I*. U. 2'M>, 

Facts shoving the ciroumstaiices and position of the parties 
whose oondttot is in question are generally relevant to 
such oondnot. So, evidence of opportunity is relevant to 
the question whether a certain not was done. 
Circumstantial evidence is admissible not only in the absence 
of direct evidence, but also in aid of direct evidence. 

Tho question Ixnn^ ulu'Uior A li*nt iutiin',v i*» !• ; Mu; 

poverty of A about the time of I lie alb'q^nl lean, ami for ,si*ven ,vts‘i.rs 
previously, was held admissibb* as t4»nduq' t» di^pro\*^ it, in lotpptirt 
of the defendant’s direct evuloTK'o that it had riot been ieiit. 

PtooT, C.H. . . . Jii my own <*xperU‘nee, u»w of many yearn, it 
has been the constant practice of dudges to receive such evidence 
when offered, wlu'thcr in a (jourt of law 4>r a t'ourt of n^qnily, upon 
the question whether or not money wa« |iai«i ; t*speeiaUy wln-re that 
question related to trariHactioiiH of a remote period, to whirh it was 
difficult to aj)ply ollit^r tiian eircumstantinl evidence. In sm’U «*aseK, 
proof that a party was in such oiroumstanoes that he emWf/ nut, has 
been received as evidence that he dot! nut, pay the money in question. 
, . . Evidence of this nature is plainly admissible; for the simple 
reason, that it constitutes, or forms part of, circumstantial evidence, 
from which the jury art* ontitlcii to form their jutlj'.ment as to tin* fact 
of payment and as to tlio credibility of eonflietirqi; tt^Kiiinony. . . . 

ITerci the evidence, that was cifferetl vnuit bark a distaui'i* of wevim 
years ; but the object of showing the plaintiff's circumstances, seven 
years before, was to prove the position in life out of which ho then 
emerged, and to show, ])art;ly by Ids own stah-mi'nis, <m Ids rross- 
exandnation, of bis own interviuiing pursuits, and partly by the 
evidence of the (hdendani, that he had not acquired property in the 
interval ; and that at the timc» when Iflu* loan was allt'f'rd to have 
been made be had not the means of makinfj; ii 

The circumstances of the parties, and the position in which they 
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stood when the matter the subject of controversy occurred, are, for 
the most part, proper subjects of evidence to be submtted to a jury, 
and the recent changes in the law, by which parties are enabled to 
swear for themselves, have rendered evidence of “ surrounding 
circumstances *’ still more important than they were before. They 
often supply the only means of determining upon testimony at one 
side directly conflicting with the testimony at the other ; and such 
was the testimony in the case now before us. . . . 

Note . — A good deal of discussion has taken place as to the relative 
weight and reliability of direct and circumstantial evidence. The 
theory seems to be that the former is superior, as the latter is only a 
substitute for it. It is said also that there are only two chances of 
error in the case of direct evidence, namely (1) the mistake, and 
(2) the untruthfulness of witnesses ; while there is a further danger 
in the case of circumstantial evidence, namely (3) the fallacious 
inference of the tribunal. On the other hand, it is said that 
circumstantial evidence has the advantage of presenting less oppor- 
tunities for conspiracy and perjury. Many small unimportant facts 
are more difficult of fabrication, and less likely to be thought of 
beforehand, than single important facta nearer to the issue. 

“ Many writers of authority, both ancient and modem, have 
treated circumstantial evidence as inherently and of necessity of less 
value than direct evidence. . , . But, in truth, direct and circum- 
stantial evidence ought not to be placed in contrast, since they are 
not mutually opposed ; for evidence of a circumstantial and secondary 
nature can seldom, if ever, be justifiably resorted to, or carry con- 
viction, except where direct evidence is unattainable or unreliable, 
or where the circumstantial evidence is used merely in confirmation 
of the direct. . . . Where the evidence is direct, and the testimony 
credible, belief is the immediate and necessary result; whereas, in 
cases of circumstantial evidence, processes of inference and deduction 
are essentially involved — frequently of a delicate and perplexing 
character — liable to numerous causes of fallacy " (Wills, Circ. Ev., 
6th ed., 39, 47, 48). 

It will be observed from the above case that the “ best evidence ” 
rule (see post, p. 163) does not now exclude circumstantial in favour 
of direct evidence. They may be given together. 
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R. Y. ELLIS. 

KING’S HKNi’H. 

<1 n. 1 1.*. 

Facts which are parts of the sanie transaction as the fact, 
or facts, in issue are in general admissibto as forming 
parts of the res gesta or res gostio 

'Phr pristniiM* rhar/jttl with nj\ .sint line's, marki^il 

momiy, from a till, eviilmrt* waN alliiwnl iif flit* tal iru* *a»<- **«ly of 
that aiaoiiut hut alno of oth«*r loour^s taki n at th<' r*aiiiir 

1UY1.F.Y, «J. 1 think that it was in the clisorotion of the tluiige 
to conthio the proHocuitir to the proof of on** f. lon^ . *»r to allow him 
to givo evidence of other acts, which were all part of one entire trans* 
action, Gonorally H|K*nki«g, it ik m»( roinp»‘tonf to a prf»>u I'utor to 
provo a man guilty of ono folony, by proving htin of aimthor 

uncotiiu‘(*i('rl f(«loiiy ; hut where soveral felonies are connected together, 
and form part of one entire transaction, then the one is evidence to 
show the character of the other, N<jvv nil tin* ♦‘vuhuu'ti in this riwo 
iomhul to Hhow that th<*. priiionor was guilty t»f tho tVlony rimrgiul in 
iho indioinicut. It went to show the history of iho HU from iho 
tirno wlicin iho markocl monoy was put into It up fo ilu» tiino whon it 
was found in this posHoHsion of Uu* prisoiior. l think, tluo'ofori*, that 
tho ('vidisiu'i* was proptU’ly n‘f'oivfd, 

IlonitoYD, J,, c.oiunirn’d. 

Note.—** A trauKaoiion is a grouji of fai'ts so ronuoftt‘d lngothcr| 
c'Ls to be nsfi-rn'cl to hy a Hingh* logal iiaim*, as a rnnn*, a rimtrarf, 
a wrong, or any ol-hcr subjort of iiii|uiry whirli may ho in issin*. 
EvtM’y fart which is jiart of tho KXinn* transaction as llm facts in 
isauis is {h>i‘in<'(l to he n‘h‘v«iut to tho Fxicls in issue, filthough it. may< 
not he ucdually in issue, and although if it \vi*rt* not. part of the sjimn' 
trausaetion it might lx* I'xcluded xis hearsay " (Slr.fihvtt, 

Art. 3; Phipson^ 54 84). Itouglily, a transaeiion may he dt'serihed 

as any physical Jic.t, or series of eonimcted physii'al .'icts, tog<*ther 
with th<‘ words iiocompanyiug such Jiet. or aets. 
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R. Y. BIRDSEYE. 

BEDFORD ASSIZES. 1830. 

4 C. & P. 386. 

Acts are not part of the same transaction, unless tney were 
done substantially at the same time, althou^ they are 
similar In other respects. 

The prisoner was charged with stealing picMed pork, a bowl, 
some knives and a loaf of bread. He went to the prosecutor’s shop, 
took the pork and ran away with it. In about two minutes he 
returned, replaced the pork in a bowl which contained the knives, 
and took the lot away. About half an hour later he returned and 
took the loaf. 

Littledale, J. This taking away the loaf cannot be given in 
evidence upon this indictment. I think that the prisoner's taking 
the pork, and returning in two minutes, and then running off with 
the bowl, must be taken as one continuing transaction, but 1 think 
that half an hour is too long a period to admit of that construction. 
The taking of the loaf, therefore, is a distinct offeuco. 


THOMPSON Y. TREYANION. 

NISI PRIUS. 1698. 

Skinner 402. 

A “transaction” consists both of the physical acts and the 
words accompanying such physical acts, whether spoken 
by the person doing such acts, the person to whom they 
were done or any other persons present. Such words are 
admissible in evidence as part of the transaction. 

In a civil action for assault on the plaintiff’s wife, 

Holt, C.J., allowed that what the wife said immediate upon the 
hurt received and before that she had time to devise or contrive 
anything for her own advantage, might bo given in evidence. 
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Note..- -Thu <Uftit’uU.y is <o cMi'rniin** th*' iti iim^stion 

do really accornpiiriy the physical nets, or whcthrr th. y art' suhsc- 
quont to suck acts ami thcrt^fiirf' men* “ narraii\t‘ *' ami ineulmiH- 
flible (sec tlui next two casi's). 

The true k'st of adruissihilily (»f tlu* sptdti u word se* to lie 
indicatcMi by Holt, i in th»* ahovi* raj.-^ did iht< r havo 

time to contrive anything: for his own advanta;:*', or to itiv»'nl a ialm 
talc? If siillicicnt time elapscnl to alUm the iiiM-ntion cd a falM' tale, 
obviously the evidence would lu* iinri'liald**. In the toUttwint: casei 
such time would scare-ely app«*ar ha\»' elap-cd, and yei {to- state- 
ment wjis rejected. 

The case of It v. FoirLus {Sitphm, \rf. o /i.L 'hows how the 
statement of a third party may Iv adinistdhh* ns part of tin* tnins- 
aoiion, if ho he actually pre.sent at tht< time. 


R. V. BEDXNGFIELD. 

NORWICH ASSIZES. 

14 Cox C. i). :)i\. 

k statement, In order to be admissible in evidonoe as part of 
the transaction or res gestes must strictly accompany* 
or be made at the same time as, the physical acts in 
question. 

On a trial for murder, it appeared that the den*Hseii. with her 
throat cut, came suddenly out of a r«H»iu, in which «he had left the 
prisoner, and that she said, iniitiedialcly after coming; t>ut of the 
room, and shortly iKjfore she <iicd, '* Oh tlenr, Aunt, Sfi* whnt Iledirtj;- 
fiold has done to me!” It was h«‘hi that her Htalt*iui*ui was not 
admissible in evidence, either .'i« a dyiu« thrlaratittn, as it diil not 
appear that she was in fear of <b'afh. or as /-e.v t/rsht , as il was 
made after the trauKacticn was complete. 

CocKBURN, ( 7 .. 7 ., said it was not admissildf. Vnythixif;. In* said, 
uttered by the deceased at the time the act was being done would be 
admissible, as, for instance, if she ha<l hc<*n ht*ar<l to say Bomefhing, 
as “ Don’t Harry! ” Bui here it wae something stated by hor after 
it was all over, whatever it was, and after the act was completeil, . , . 
The statonicnt was not adinissihle as a tlying declarutUm, becnuMc it 
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did not appear that the woman was aware that she was dying. . . . 
Though she might have known it if she had had time for reflection, 
here that was not so, for at the time she made the statement she 
had no time to consider and reflect that she was dying ; there is no 
evidence to show that she knew it, and I cannot presume it. There 
is nothing to show that she was under the sense of impending death, 
80 the statement is not admissible as a dying declaration. 

Note . — This case has been the subject of much discussion, and 
criticism, and it certainly does not appear consistent with the next 
case, in which, apparently, a longer time elapsed between the act 
in question and the spoken words than in the present case. But 
the cases illustrate the difficulty in determining the limits of the 
transaction. Cases on such a subject are of little use. Bach case 
must rest on its own facts. 

For the rule under which dying declarations are admissible, see 
post, p. 244. 


R. Y. FOSTER. 

OLD BAILEY. 1884. 

6 0. & P. 325. 

A statement may be part of the transaction, and admissible 
In eiridenoe, although It followed the physical acts, and 
was indeed the last item of the transaction. It Is a 
question, on the facts, whether it was made substantially 
at the same time. 

The prisoner was charged with manslaughter by driving over 
deceased. A witness saw the vehicle drive by, but did not see the 
accident. He immediately afterwards went up to the deceased, who 
then made a statement as to the cause of the injury. Such state- 
ment was admitted in evidence. 

Gttb^by, B. What he said at the instant, as to the cause of the 
accident, is clearly admissible. 

Pauk, J. I am of opinion that his evidence ought to be received. 
It is the best possible testimony that, under the circumstances, can 
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be n<l<luootl ^hovv uUat it w;i‘* ilia( h;'»i tiii* ,*!*•- *';v il tbnvn. 

The ease of .Irrsini v. /.»*/»/ A'?/. ??•/?/■/. In \ihi*b I wa*. nvnt* -I many 
yeui’s ago, boar'* stfongly on ihi*' H« inf. 

I*ATrKsoN, r*ntrnrn**i. 

Xofi\ Tin* vorv Khorf iij tin. »|o not iho 

matti'r rnuoh. IJut llu» fad*H %jH'a\ no* • in .. rin wordfi 

admiUoti in cvidoiu*** as part *>' tin.* iri»ii*i.irl nm \n i* f pidi n :t;{‘ r the 
act of driving ovor tin* <lM’.*aMd wa*. and aft. r jI:.* lajw 

af at lo;isi many k«voihIm. tin* n»n*d'. n. r.* In ld lo Iw' 

fittbataiitially part of tin* iransni*! mn. \ ht I!, v. \tn*fh, rittMl 
Phipnon, 78 9, v«*ry «irnilar ot. i<l* n«’4* vu‘*, bovv* \t*p, r.*j. »‘tfd liy 
thn*** Irish judgevs. j 

Tin* cusi* referred lo by I*arK. .1.. appear*. p«,>K p. Vih 


RAWSON y. HAIOH. 

COMMON VhKAS. |Ki!t. 

2 Bimi. 90 ; 9 Mooitn 217 ; I i,^ l‘, 77 . 

A transaction may be a ooniinuoas one, extending over a tong 
period. In suoh oase any words or statements aocom* 
panying suoh continuous transaction at any time during 
its continuance are admissible as part of it. 

Tho question was \vln*Uu‘r a debtor hail alwented liiniM-lf from the 
realm “ with tin* intent, to hinder his rrt*ditt>rs **, uTid so brought 
himself within the Bankruidcy A*’t. Lt*tti*rs written during his 
absence, indicating such an iut(*ntion, wen* Indd admissihb* in proof 
thereof. 

The fotlowiiuj 'IS fyom libujlutm : 

Brst, 0,.J. . . . Whciii theM<* ]<*tti*rs are ctiuplcil witlj tlie fact of 

his running away in a hurry, would not ih«* jury he warranted in 
finding that he went t-o avoid his creditors? IF k(», there ban Im*<*« a 
clear act of bankruptcy. Bui it has lK*i»n urgetl, that the Hecond and 
third letters, having been writtim subseiiuently to tb<* act of depart- 
ing the realm, wore not adinissible in evidemv*. I am clear that 



THE TRANSACTION, 


RES GESTJE.’’ 


71 


they were admissible. The going abroad was of itself an equivocal 
act| and where an act is equivocal, we must get at the motive with 
which it was committed. In ninety-nine cases out of a hundred, 
this can only bo got at by the declarations of the party him- 
self. . . . The declarations; in order to be admissible; must be 
made, or the letters written, at the time of the act in question; but 
it is sufficient if they are written at any time during the con- 
tinuance of the act; the departing the realm is a continuing act, 
and these letters were written during its continuance. . . . 

Pauk, J. ... I am satisfied that declarations made during 
departure and absence are admissible in evidence to show the motive 
of the departure. It is impossible to tie down to time the rule as 
to the declarations ; we must judge from all the circumstances of the 
case ; we need not go the length of saying, that a declaration made 
a month after the fact would of itself be admissible; but if, as in 
the present case, there are connecting circumstances, it may even 
at that time, form part of the whole res gssta. . . . The declara* 
tions, however, must be connected with the state of the party’s mind 
at the time, and in the present instance I think the connection 
sufficiently clear for the admission of the letters. 

BunnouGH, J., concurred. 

Note, — So on issues of domicil the declarations of a person who 
has lived abroad are admissible to show whether his intention was 
to remain there permanently or merely temporarily ; though their 
weight may be veiy slight (Bryce v. Bryce, [1935] P. 83). 

Other cases, such as Bouch v. G, W. By., 1 Q. B. 51, and Bidley 
V. Gyde, 9 Bing. 349, have sometimes been cited for the proposition 
that the statements need not be strictly contemporaneous in order to 
bo admissible ; but they do not appear to show this, as the trans- 
actions were continuous and the statements were made during their 
continuance, although some time after the commencement of the con- 
tinuous act (see Phipson, 57, 74 — 5), 
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AYESON V. KINNAIRD. 

KIN(rs HKNCH. 

U li\wT lSf<; S n. If. 1 ^ 

Statements made by a person respeotind the state of his health 
or bodily feelings at a partiouiar time are admissible as 
evidence of such state of health or feelln^ts. 

Ill au nri-ioii upon a polu-y of inMinuu*#* »<fi tin lih- *4 th'* plunttiffm 
wifo, tho qnostioij wlo'thor tio* nf (iu‘ insun'«rs moot! 

hoaltli, f,nv<*n at. tin* timo tif tin* wai' faN«* ; th»* t'oiirt 

allo\vt‘tl I'vulonn* tT> lx* givoii l»y tt frit iol t*» th* that ulo* had 

viHitutl dufoawtl at- tin* finio, aiul had Iwon l.'Ui !»«, lo*r that idit* 
ill a had ntati* of hoalih. 

Ijoun Ki.i.KNiioitoiHiH. (*.J. . . . Tht* tpo^'stiou hi'iii<', uhaf. i\as 

the fttato of lior own honllh «i a <*<'rinin lariml, a witness has 
boon rocoivod to rolato that whioh has ah\a>;< hron rort'ivrd from 
patiouts to oxplaiti, hor own account of tin* oauw* of lu»r hmiid 

in bod at au unKoasoiiablo hour Mith iho appoar.‘in«*f i»f ludni^ ill. 
Sho was quosiionod as to h<ir bodily iiiitntiit.v . .Sho wild it was 
of sonio duration, Ht*v<wal tlays. . . . WHat wero the eompteinUr 
what the symptoms, what the conduct of the parties themselves at 
the time, are always received in evidence upon hurli inquirii^s, nut! 
must bo r(*sori(Hl to from tho vory nritur** td tin* tliiun. 
stance of tho whole conversation was that, th** v.ifi* had boon ill 
at least from tlie 9th of Novoiiiber, when sh»‘ was *«\nmtnt*d by th<* 
surgeon and cortifiod to be in gwid lu'iilth, down to the da,\ when 
tho coiivorsatiou took place, and ihos** appearaitt'os vn*re oxhibibifl 
to the witness ; and in that view I think tho evidence unoxcoption- 
ahle. . . . The admission, thoii^ of tin* f'vid(*net* in Ihi.s <•««♦* is free 
from any imputation of hniaking in upon the «*oritid.*nee subsisting 
botwoon man and wife ; the declaration was upon the subject of her 
own health at the time, which is a fact of which her own declaration 
is evidence ; and that, too, made unawares before slu* rouid contrive 
any answer for her own advantage and tliut of her husluuid, and 
tluireforo falling within the priuciph* of the case in S/cinnvr 
(Thomj>son v. Trevanion, ante, p. 67), which I have alliuh'tl to. 
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Grose, J. ... The question in the cause was concerning her 
state of health at the time of the insurance effected, and in order to 
ascertain that it became material to inquire what the state of her 
health was between the time of her first examination by the surgeon 
and the time when she was soon by the witness who conversed with 
her. The first question put the witness was, in what situation she 
found Mrs. Aveson when she called? The answer was, in bed. To 
that there could bo no ob]*oction. The next question was, why was 
she in bed? Now who could possibly give so good an account of that 
as the party herself? It is not only good evidence, but the best 
evidence which the nature of the case afforded. . . . 

Lawrence, J. ... As to the general ground of objection to the 
evidence as hearsay, it is in every day’s experience in actions of 
assault that what a man has said of himself to his surgeon is evidence 
to show what he suffered by reason of the assault. The wife was 
found in bed at an unusual time; she complained of ilinesSi and 
naturally answered her friend’s inqmries by describing how long 
her health had been bad. ... If what she said to Susannah Lees 
were not evidence against her husband, then what she said to the 
surgeon could not be evidence for him ; yet the testimony of the 
surgeon was brought forward by the plaintiff in order to show that 
the woman was an insurable life at the time. . . . 

Note , — Although this decision has been generally considered 
correct, there seems to have been some difference of opinion as to the 
right ground of the admissibility of such evidence. It would appear 
to be but an instance of a statement accompanying a transaction or 
act, or being part of it, the act of living or being in a certain state of 
health, or, as the Judge put it, the act of being in bed at an unusual 
hour. See the reference to the above case by Park, J., in It. v. 
Foster, ante, p. 70. 


R. Y. GliOSTER. 

CENTRAL CRIMINAL COURT. 1888. 

16 Cox 0. C. 471. 


Upon a trial for murder by performing an illegal operation, it 
was proposed to ask a witness for the prosecution what the deceased 
had said as to her bodily condition, and what had been done to her. 
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n>i‘ . r I > ^ ‘i‘atlt‘»>US 

N,vmp<i'JUis U'ttinuj. in lii* i- i: !•« *. 

as to v.|a» r;nifi.r'{ i!». r.} of 5 , .h t ^ . * 1* 

Stifr. 'Dit- ■ laJ‘ T' iMm: v,, ■ ^ v -j . - /?• >. 

^hu‘^' ti tvrts t»i.t ’siurv.ti M i. ‘ •’ !t' t '* t • ;>:■ !jl iia%. 

wilhoul h“p. i‘! r-i'o".! n ».i* \ I*. •'»*' 

LLOYD V. POWELL DUFFliYN STEAM COAL 
CO,, LTD. 

norsK OF !,ouns. itui. 

L. U. 1 1!II 1 1 A. c. i,. .i. k. li. iu-M: lii 

li. T. ans; :ui T. 1.. IJ. s. ,!, .,i i. 

In a rlniui uuilrr ilu* WniUmui'- rtauj . n a * 'hv \t \ lOOh, I»,v u 
poftUtumotiK ohilil a <tf »<*, ptMnftvc falUnr, 

ovnlom'o of Kiatt‘m<’nfs l»,V <It‘' u^alinau <•» t ff***! that 

ho was tho fathor of tlu* rhilfl and that in- uih toh d <«» many tlw* 
molhci’ Iu*f»r<» iho rhiUl wa*< horn was In ld adiiui' ihh*, 

Thv foUummj is front Uh' httr 

Kaiu, LouKiuruN. . . , Now th*' o\id‘'iu‘*' tin*- r^ii'idrd itnisishsl 
of Kiatcimmls inudr In iln* thsssast'd in ^^!u«’h ht‘ at*!un*wh'di*nd tht‘ 
pakTiiiLy of tin* ohild and prcaiiiMMi io marry th“ iindln-r htdort* tin* 
child shoulil hi* horn. ... In conydth'rin,'. win timr tin* «'vich*mv 
was adinisHihlo or not. tin* first qui :lioii i i. What w»’r«* the iinuos? 
Paiomiity was ono issia*. Wlndhfr tin* «-hihl wa*. jh> * f lunnoits or ill'*’ 
f^itiniato or hotli is iininalt‘rinl. I thlnh the was proporly 

alloivod on lint issiu* of patfruity. If patrrTilty h;r, h»t‘n tr.taUIishcd, 
the next issin- is dtqKsidoiicy. It. is now eUsir that th** eMshsitt* of 
a l<‘gal duty npon iln* (h't-i'asod worKtnan (o maiiilain wif** or child 
out of his (‘ttrninj^s, when* sueli duly fxists, is ind eonettiHivi* proof 
of dt*p(*ii<l(‘iicy, l)ui. it is a slrfint^ j'h'mcnl. an«l in my opinhni 
may bo of iiself sufficient. 

Thu cvideiK’i* in (picstion wm*iiI I»> show that if tin* father had 
not pixsmaturcdy <lit«d this child vvouhl hav«‘ been horn lep.it i»t!»t<*, 
and Its father would have been lef'ally hound to maintain it, which 
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is a strong fact to prove dependency. Accordingly the evidence 
was, in my opinion, admissible upon that ground also. Further 
it went to show that the child would need, and would have 
received, its father’s support. On that ground too I think it was 
admissible. . . . 

Lord Atkinson. ... it necessarily follows, in my view, that 
if a man, with full knowledge of the pregnancy of a woman with 
whom he has had sexual intercourse, becomes, during her pregnancy, 
engaged to be married to her, the fact of that contract having been 
entered into, though not carried out, is a most powerful piece of 
evidence on both the issues of fact, namely, the dependency and 
the paternity of the child, because by the marriage a relation would 
be created from which the presumption of the legitimacy of the child 
would arise, and by reason of that legitimacy the legal liability of 
the father to support and maintain the child would result. If the 
contract should be terminated the fact that it was made would be 
evidence on the second issue. I further think that the mere proposal 
of marriage made by a man under such circumstances, whether 
accepted or not, would be admissible evidence, certainly on the issue 
of paternity, though possibly not on that of dependency. , . . 

The proposal to marry and the acceptance of it may, of course, 
be made by word of mouth; but the making and the acceptance 
of it are acts, matters of conduct, and strong pieces of evidence on 
the issue of paternity, inasmuch as they show the character in 
which the parties regarded the child en ventre sa m^re, and desired 
to treat it. The considerations which apply to a suit in which the 
issue of fact is the legitimacy of a child must obviously apply to a 
litigation like the present, in which one of the issues of fact is its 
paternity. In Morris v. Davies (5 CL & F. 163) the matter in 
issue was the legitimacy of a child born in wedlock. The statement 
of the deceased paramour of the mother to the effect that he objected 
to the child being brought u^d to a particular trade, and that he 
would clothe and provide for it, was admitted in evidence as proof 
of a matter of conduct, showing the character in which he regarded 
the child. 

Again, in the case of the Aylesford Peerage (11 App. Cas. 1), 
where the question in issue was also the legitimacy of a child born 
in wedlock, the letters of both the mother of the child, Lady Ayles- 
ford, and of her paramour, both alive at the date of the hearing, 



76 


HKLKVANay. 


wore givoH in cvidonce aw jn'OofK of matit*rH of ot>n<hi<*t showing that 
they both Regarded and treated thia child as the offspriu:' of tlndr 
adulterous inteivourse, and wiuv, thondoro, ovideiuN* to rebut the 
prosimiption of legitimacy. 

It would ai»poar to luo, tlunvfore, ihaf on tin** ipiestioii of 
paternity it is impossible to distingiiish, on principle, iho htato- 
mciits made l>y llin d<'t'eased to Alico IJt\\fl, Mrs. Matilda Kvaus, 
and William Jones, from the statoimnt.s coniaiiird iii the lotti-rn 
received in ovideiioo in the AyU\^/ord ftoif. No <lnuht \liro Lloyd 
proved the paternity of the child, and hor t‘vid<*ncc was not im- 
peached; the (Utility CJourt .ludge iK'lievcfl it; but of cour.se that 
ciiTinnstaiice cannot make additional eviderjce on the same point 
in admissible. To treat the statentotits made by the deceased as 
statuniciits made by a doccastsl pi^rson against< his pecuniary interest, 
and thoroforo, though hearsay, proof of the fact,s stated, is wholly 
to mistake their true character and signifioanoo. This signilioanoe 
consists in the improbability that any man would make those states 
ments, true or false, unless he believed himself to be the father of 
the child of whom Alice Lloyd was pregnant. . . . 

Loud Shaw of DuNPWicMniNK. ... All the .statements by the fathor, 
importing his kiiowlodgo of the condiiioti of the moilnu*, his intiuitions 
to sot up a housohold, and iho Like, appear to me to h<' legitimate 
matter of iiroof on the point of patoriiily. In u cpicHtion of status, 
I am of opinion that such statements, provc^rl to have hct^n made at 
tho time and in tho c.iro.umHtaiic<*K such ns occurred in the prommt 
caso, are part of the -re.s f/cs/,#r c<pially with actual ct>ntrac|,s t‘nb*rod 
into hy tho docoasod or c.omlu(*t apart from wonls, both td which 
contracts an<l conduct could undouhitidly havt‘ been proved. I, agree 
with the viow that statomc.iits rnadt* at the time are, iu this qut^stion 
of status, similarly admissihlo ovichuice. . . , 

Lord Moiri/roN, . . . tin* nrguuicnt Indore your Isirtlships was 
based on a wholly diffm-mit ground, namely, that the stab* of mind 
of tho deceased, so far as it boro on his acc.ept.ance of his position Si 
tho father of lli(» child and his intcMiiion to fullil iiis iluties as such, 
was rolovant to the issue, of dependency, and that thi‘ evidence In 
question was admissible as being proper to determine his state of 
mind. I am of opinion, my Lords, that on this ground the «*vidonce 
was adinissiblo. It can scarcely ho c(>nb‘sted that tin* siaU^ of mind 
of tho putative father and his intentions with regard to the child 
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are matters relevant to the issue, whether there was a reasonable 
anticipation that he would support the child when born. It may be 
that an intention on his part so to do might be implied from the 
fact of his paternity and his recognition of it. But whether this 
be so or not, the attitude of mind of tho putative father is that from 
which alone one can draw conclusions as to the greater or less 
probability of his supporting the child when born, and therefore 
evidence to prove that attitude of mind must bo admissible if it be 
the proper evidence to establish such a fact. Now, it is well estab- 
lished in English jurisprudence, in accordance with tho dictates of 
common sense, that the words and acts of a person are admissible 
as evidence of his state of mind. Indeed, they are the only possible 
evidence on. such an issue. It was urged at the Bar that although 
the acts of the deceased might be put in evidence, his words might 
not. I fail to understand the distinction. Speaking is as much an 
act as doing. 

It must bo borne in mind that there is nothing in the admission 
of suoh evidence which clashes with the rooted objection in our juris- 
prudence to the admission of hearsay evidence. The testimony of 
the witnesses is to the act, i.e., to the deceased speaking these words, 
and it is the speaking of the words which is the matter that is put 
in evidence and which possesses evidential value. The evidence is, 
therefore, not in any respect open to the objection that it is secondary 
or hearsay evidence. The connection between the conversation and 
the information as to paternity is so close that it is probable that the 
evidence would be admissible under the head of res gestoe, but its 
admissibility, on the grounds I have just mentioned, is so clear that 
it is not necessary to examine this further question. . . . 

Note . — ^This case is a difficult one : clearly the fact that the 
deceased workman was engaged to be married to the mother and 
intended to support the child wore relevant to the issues of paternity 
and dependency. The question in doubt was whether it was permis- 
sible to prove those facts by tho statements of the deceased. Lord 
Moulton's argument is clear : the mere fact that the deceased thought 
that he was the father of the child, and was minded to support it 
was in his view evidence of the child's dependence on him. The other 
law lords seem to have regarded the statements as evidence of treat- 
ment and within the res gesice rule. It is somewhat hard to see how 
a mere statement of intention, apart from its truth, can be treatment 
of a child not yet bom, or what exactly was the act which the words 
accompanied so as to bring them within the res gestoe rule. The case 
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should bo cont.rnsf<‘<l wifh (wilht'y v. <*. If’. liij. (101^, L, T. 2021 and 
Ainys V. Jiarton (L1912J 1 K. IJ. 40). iwo uflit r imm s utidor tlu» 
Workmon’H C-oniponKatioii Art., whoro inadf I tv tlu' df^'ioam-d 

workman as to tho caum^ of tin' aronb’nt wi*ri‘ fd. Uc*\\ ho 

thowjhi tho acoidonfc 0 (vuri>*<l Im* iin 4d in ftU't it 

happened. 


WRIGHT Y. DOE d. TATHAM, 

HOUSE OK LORDS* LHIls. 

4 BiN(J. N, (J. ti Scott oS; o i\ \ F. <i70. 

When the aot or oonduot of any povson is> In question, the 
contents of any doonments, such as letters, upon which he 
has acted, or which qualify, illustrate or explain suoh aot 
or oonduot, are admissible as part of tho transaction, 

'fhe qiu»<tion Iwiing an to th«‘ «aiuty of a <l»‘c»'asr^d f«‘!,t.ator, Mr. 
MarHdon, his conduct in indorhin^. all^>;wcrin^^ an«l artiuf; upon 
letters rocoived l)y him from third p<‘rHon8 wtmhi hav4‘ Iwim admis- 
siblo and, such conduct liavinjt Ihh'u proved, thi‘ contents of tho 
IcUtsrs would have Ikhui m*civnhl«* as statements accompanyin/^ and 
explaining it. 

But it was litild that tho mew fact that sucli IcthTs wore written 
to him was inadmissible as evidence of his satuty, alt.ht>ugh thi^y were 
letters which woiild only he written to a person believtsl to be sane. 
Suoh facts would only sliow the? writ*<‘r*s opinion of his sanity, and 
such opinion, Ix'ing thus giv<‘ii out of <'<>urt. would )m' mere 
“ hearsay ”, 

Tlio question being submitted by the Houst* of bonis to the 
Judges, they gave their (>j)inionH sej>arat.4'ly. 

The foUoH'imj is from. Jiinyhitm 

OuLRUTiKSK, J. . . . r am now brought to tht* consideration of 
th(^ third ground taken by the counm'l for tin* <lefi*udanl below ; that 
these loiters are admissible, iKuuiuse they ac.ccnnpany anti »*xplain acts 
done by Mr. Marsden ; iji other wonls, that there is evideuct' with 



THK TRANSACTION. 


RKS GEBTJE.^^ 


79 


rt spect to each of these letters that Mr. Marsden had done some act, 
which act would in itself be relevant to and admissible upon the 
point in issue, his competency, and the act itself being admissiblej 
whatever accampanies it and serves to explain his character, is 
relevant and admissible also. The principle hero applied is admitted 
on all hands to be correct. . . . The only question therefore 
remaining is one of fact, whether there was any evidence of such 
act by Mr. Marsden in regard to all or any one of these letters. . . . 
What is tho ovidoncQ of these facts? None direct ; and every circum- 
stance stated is equally consistent with tho assumption of competency 
or incompotoncy. . . . The facts then being consistent with either 
view of tlic case, he must fail whoso duty it is affirmatively to 
establish cither, and who relies on this for proof. . . . 

Williams, J. ... I think that all the three letters contained in 
the bill of exceptions arc inadmissible. ... If upon the back of all 
or any of these letters, there had been any indorsement in the hand- 
writing of Mr. Marsden, or if any act had been done by him 
avowedly in consequence of the contents, or any part of them, such 
letters or letter must of necessity be submitted to the jury with a 
view to ascertain how far such indorsement contained any material 
or appropriate comment, or how far the act was consequent upon, 
or in accordance with, a fair and reasonable interpretation of the 
contents. . . . 

The question then is, whether Mr. Marsden has in any manner 
identified himself with — ^if the expression be allowable — or in other 
words has by any act, speech or writing, manifested an acquaintance 
with and knowledge of the contents of all or any of these letters. If 

he has, such letter or letters must have been improperly rejected, 
otherwise not. . . . Tho .foundation of my opinion is, that neither 
competency nor incompotency should be presumed, and that, there' 
fore, the burthen was cast upon tho defendant below, who tendered 
this piece of ovidonco, to give affirmatively some proof that the mind 
of Mr. Marsden had been oxercised upon it, to make it admissible 
in a case whore tho only question was tho actual state of that mind ; 
and no such proof was given. 

Paiteson, j, ... Every act of the party’s life is relevant to the 
issue ; of course, therefore, anything which he can be shown to have 
done in regard to any written document, being evidence, it follows 
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that such written document must itself bo received; the 

true chanu'tt'r of tht» art ■tthielt ht* ha^ in r*'ji:aril t<» it rainiot 

bo |)r(i|)i‘rly eKtimat*'*!, or tin* ,iur\ !»•' t iialdmi to ju'i'.v' ln>w far that 
a«‘t is intlieativo of the stati* of his niuel uv not. In t\<*rv ease, 
tlutrefore, tlu' first point h*' eonsiib'P'ii tt»l{ Im* \\h»<Iu'r nnv art 
has in truth boon tttun* i»> fin- in Jo tin* «loeuinont 

proposetl t,() be j'iven in eviib'iiee. . . . 

\Mti;u.soN, 1$. ... If is sanl that tin* htt'w. aj» r- i-.'ivabh* as 

havinfj; been ad-ed upon by tin* ti‘stator ;u»d »'>{danafory td his 
aols ; anti if that. w<‘rt' tin* easi*. I sluuthl ap.vet' ni tin- eoiielusion. 

Every act of the testator is ovidcncey and if those are tetters which 
qualify, or illustrate, or explain any act of his, they are roccivable« 

Hut then, tlu‘ first step to be faUen i;* f<» slio'v^ MUut* art (»f the 
testator, by clear evitltince, for that is tin- fouiuiation of the whole. 

Horn, that step wholly fails; this is an utft'Uipt to raise a super- 
striiciuro whie.h has nothing to support if. 

If the testator had made an indorsement on any one of them, the 
contents of the letter would have been receivable. Hut why f Only 
for the purpose of sliowing that the indorsement was a rational act, 
not for tlio ipirpose of showing th** opinion of the writi-r. It an 
answer to tlu^ letter ha<l been sent by him* the leifiu* is in Ulte 
momic>r recnivahb? to sliow the raii«niaiity of sucii answer, . . . 

Pakkh, n. ... Thi^s<^ letters are HuflJrienf 1\ prf»vei| |o have be«‘W 
written and sent to tin* house of the (bu'easefi l>y persons inw clt-ad, 
and they indicate the opinion of the writers that the alleged testator 
was a rational person and capable of doing acts of ordinary business. 
Put it is perfectly clear that in titis easf* an <»pitnon tndi ‘^iven upon 
oath in a judicial inquiry Ixdw^iHui the parfien itj nrt ('\iden«*c; for 
the question is not what the capacity of the testator was reputed 
to be, but what it really was in point of fact ; and (hoii/;l> t b<* opinion 
of a witness upon oath, as to that fact, might bi- asUed, it would 
only bo a compendious mode* of asci'idainiiig the n-Kult td the a<!tual 
obH(U’vation of the wiinoKS, from aels dom*, as tt> the habits and 
dnnioanour of the d<*<^<‘UK<‘(l. . . . 

Besides that, there is another ground, and the only other ground 
on which ihose letters are argued to Im* ro<‘eivabU‘ in evidence, and 
that is, that there was proof in this cast* of acts done by the testator 
in roforonco to these lctt(‘rK, or at lt‘ast om; of them, which render 
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the oontents admissible by way of explanation of those acts. Those 
acts are the opening of two of the letters^ and placing them in the 
supposed usual repository of the papers of the deceased, and the 
opening of the third one, and transmitting it to the attorney. . . . 

The answer to this argument is, that there is no direct proof 
whatever of these acts being done by the testator ; and as to indirect 
proof, to infer that the testator did the acts is to assxmie the very 
fact to be proved. ... 

Vaughan, J. ... If any acts on the part of the testator could 
be proved, either by letter or from other sources, all declarations and 
writings which tend to explain such acts, may be put in evidence. 

The principle then upon which alone the letters can claim admission 
is the following: That where any facta are proper evidence upon an 
issue, all oral or written declarations which can explain such facts 
may be received in evidence. . . . 

Litti^bdalb, j. ... If a party were alive and could be cross- 
examined he could be examined as to the ground of his belief of the 
competency. But letters of this sort are much less likely to express 
the real sentiments of the writer than if written to a third person, 
as It is not likely that the writer would in letters to the party himself 
indicate anything tending to a doubt of his incapacity. . . . 

In a question of competence, where the party who alleges the 
competency is bound to prove it, he must show that the person has 
done some act upon the manifestation of opinion, which indicates 
that he understands the manifestation ; if he does so, it is admissible 
in evidence, and the effect of it will be left to the jury. . . . 

Tinual, C.J. . . . The question, therefore, with respect to the 
admissibility of the three letters comes to this: Is there any evidence 

stated to us from which it can he inferred that the contents of these 
letters, or any of them, were ever perused by the testator, and by 
that means submitted to the exercise of his understanding and 
reasoning powers? or, Is there any evidence of his doing any act 
with reference to themi, which may, according to the nature of such 
act, import the exercise of a larger or smaller extent of reasoning 
power ? 

Guenby, B., Bosanqubt, J., BoliiAnb, B., and Paex, J., also 
delivered opinions to the same effect. 
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R. Y. BliAKE AND TYE. 

KING’S BENCH. 

13 L. J. M. 0. 131 ; 8 Jmt. <>l>7; 8 <). B. 128; 

08 R. K. 311. 

Aots and statements by one of several conspirators or Joint 
offenders, or other persons enilai^ed in any common 
transaction Involvin^^ mutual leflal responsibility, are parts 
of such common transaction and are evidence ajilalnst the 
other party or parties thereto, as if they wore done or made 
by him or them, so far as they wore in the execution or 
furtherance of their common purpose, but not otherwise. 

BUk(^ waft (fc ** laxuling waiter ’* c‘iiniIt)^V4nl at (Hintoxn UoxtHo*, 
and Tyo was an agont for Tla^y olxargi^l with 

oonapiring to pxisft good« without paying full duty, T>o iiad mado 
falfto ontriofl in two bookH ; in ono book Ui«' oniri<‘W w» i‘o lUH'oKsary 
in ordor to carry out tho fraud, in tlio oilior book Un* outry wttn ixot 
thu» noccHHary, but wa« for Tyo’u oonvonioiioo oixly. Tin* fiuiotT worn 
adnxissiblo against Blako, tho lattor won* not. 

The iulloimuj is from the Iauo Journid: 

r,f()R» Dhnman, 0,J. , . , XTpon the first point, ihi* ovitbutro was 

cloarly rocoivablo ; it was an entry made in tho courso of tho trans- 
action, which could not hxivo bwui primni Ixy any o<h«*r nu'Xins. 
With rogjird to the other pioco of ovbhunM* , , . full might 

have boon given to the conspiracy without it. ... It is a more 
statement of what this party was doing. ... A zm^ro Mtatornent 
inado by ono conspirator, or xin act that ho may c.hooHo to do, which 
is not noC(tHHfu-y to carry thi* couKjiinioy tt» its end, is Jiot f‘VHlcm*« 
to affect another. . . , 

OoLr.itiDoi'., J. ... Acts or declarations are not receivable unless 
they tend to the advancement of the common object. Thai assurnoH 
tho object xiot to bo then com pic tod. If it has boon aootnnplirthod, 
the act or Ktatcmcnt is not rcuxuvablo. This was a mere statement 
as to the share of the plunder. . . . 

l?Arri<w<)Nr and Williams, .1,1., concurrod. 
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COMPLAINTS. 

R. Y. lilLliYMAN. 

CROWN CASES RESERVED. 1896. 

L, E. [1896] 2 Q. B. 167; 65 L. J. M. C. 195; 74 
L. T. 730; 44 W. E. 654; 60 J. P. 536. 

Statements made after the transaction are generally irrelevant 
and Inadmissible in favour of the person making them; 
but, in oases of rape and similar oflenoes, the fact that a 
complaint vas made by the proseoutrix shortly after the 
alleged oocurrence, and the partioulars of such complaint, 
may, so far as they relate to the charge, be given In 
evidence by the prosecution, not as evidence of the facts 
complained of, but as evidence of the consistency of the 
conduct of the prosecutrix with the story told by her in 
the witness-box, and as being inconsistent with her consent 
to that of which she complains. 

On a charge of attempted rape and indecent assault the mistress 
of the prosecutrix, being a person to whom she would naturally 
complain, was allowed to state all that the prosecutrix told her, in 
the absence of the prisoner, very shortly after the commission of the 
act. 

The following is from the Law Reports : — 

Hawkins, J. {delivering the judgment of the Court, Lobd 
Russell, C.J., Poliock, B., Hawkins, Cave and Wills, JJ.). . - . 
It is necessary in the first place to have a clear understanding as to 
the principles upon which evidence of such a complaint, not on oath, 
nor made in the presence of the prisoner, nor forming part of the 
res gestae, can be admitted. It clearly is not admissible as evidence 
of the facts complained of; those facts must therefore be established, 
if at all, upon oath by the prosecutrix or other credible witness, 
and, strictly speaking, evidence of them ought to be given before 
evidence of the complaint is admitted. The complaint can only be 
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used as evidence of thu <*o«histi*n«y of ihv iMmiluot r»f fhn pro«»r.utrix 
with tho fttory told by ht'r in ih« wit«oKs-box, and as hidnj; inconsistent 
with her consent to that of wliioh kIio romjilaiiiH. 

In every one of the old text*books, proof of complaint is treated 
as a most material element in iiu' t^siahltshiaoiil of a charge of rape 
or other kindred charge. ... It is too lab*, thorofoiv. now to make 
Korious objection to tlio admisHibllity of of tho fact that a 

complaint was made, provided it was made as speedily after the acta 
complained of as could reasonably bo expected. . . . 

That the general usage has been substantially to limit the evidence 
of the complaint to proof that the woman mado a complaint ol 
Bomothing doitu to iior, and that nho montu»ih‘tl iii oonin^ctiou with 
it tho naino of a partit'ular pr'rs<»n, cannot ho doniod ; but it is 
equally true that JudgOH of great i*x|n*rience havt' dissent**^! from thiw 
limitation, and of tlio«c who iiave adopt»*d Ihe usag**, nonii have <«vftr 
carefully diacusHcd or Kaiinfactorily cs}ir«*SHed Um grouinlH upon 
which their views have hastKl. . . . Wh(»n ami for what rt^UHon 
the proof of tho complaint was first Umitcil to answe^rs to such 
qucisiions as tlniso, Did she make a ccnuplaint V* ** Did she 
mention a name? ” Whoso iiaim^? ** etc,, I have not b*‘en aide to 
discover. . . . 

After very careful conKideratiori we havi‘ arrived at the conclusion 
that we are bound by no authority to support the existing usage of 
limiting evidence of the complaint to tho bare fact that a complaint 
was made, and reason and good Kcnae ar<f against our doing so. 'I'ho 
ovidonco is admiBsiblo only ui>on the ground that it was a complaint 
of that which is charged against tint prisoner ; it can bo legitimately 
used only for the purpose of enabling tho jury to judge for them- 
selves whether the conduct of the woman was consistent with hat 
tostimony on oath given in the witm‘HH'box. , . . Is it fo h»* left to 
tho witness to whom tho stat(»rnent is made to flet»*rnnne and nquirt 
to tho jury whothor what tiie woman said amounted to a l•^‘al com- 
plaint? And are the jury bound to accept tho witness’s intorpreta- 
tion of her words as binding upon thorn without having the whole 
statement before them, and without having Urn power to reqiiin^ it 
to be dlBclosod to tliem, oven though they may feel it esH**ntittl to 
cnablo thorn to form a roliablo opinion. ... In reality, affirmative 
answers to such stereotyped questions as theses, *' Did the prosoiuitrix 
make a complaint ” (a very loading tpiestiori, by tins way) ol 
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something done to herself? ’* ‘*!Did she mention a name? ” amount 
to nothing to which any weight ought to be attached; they tend 
rather to embarrass than to assist a thoughtful jury, for they are 
consistent either with there having been a complaint or no com- 
plaint of the prisoner's conduct. To limit the evidence of the 
complaint to such questions and answers is to ask the jury to draw 
important inferences from imperfect materials, perfect materials 
being at hand, and in the cognisance of the witness in the box. In 
our opinion, nothing ought unnecessarily to be left to speculation or 
surmise. 

It has been sometimes urged that to allow the particulars of the 
complaint would be calculated to prejudice the interests of the 
accused and that the jury would be apt to treat the complaint as 
evidence of the facts complained of. Of course, if it were so left to 
the jury, they would naturally so treat it. But it never could be 
legally so left, and we think it is the duty of the Judge to impress 
upon the jury in every case that they are not entitled to make use 
of the complaint as any evidence whatever of those facts, or for any 
other purpose than that we have stated. With such direction we 
think the interests of an innocent accused would be more protected 
than they are under the present usage. For when the whole state- 
ment is laid before the jury they are less likely to draw wrong and 
adverse inferences, and may sometimes come to the conclusion that 
what the woman said amounted to no real complaint of any offence 
Qommitted by the accused. . . . 


R. Y. OSBORNE. 

CROWN CASES RESERVED. 1905. 

L. E. [1906] 1 K. B. 551; 74 L. J. X. B. 311; 92 
L. T. 393; 53 W. E. 494; 69 J. P. 189. 

EYldenoe of complaints made in the absence of the accused, 
after the matter complained of, is only admissible in 
cases of rape and similar offences. 
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Suoh eiridenoe is admissible, whether oonsont is or is not a 
material element in the charge, in order to show the 
consistency of the conduct of the prosecutrix with her 
evidenoe and so corroborate the latter. 

But the complaint must be shown to have been made at the 
first opportunity which reasonably ofiered itself after the 
commission of the oifence. 

The fact that the complaint has been made in answer to a 
question does not of itself render it inadmissible; but it 
must not have been elicited by questions of a leading and 
Inducing or intimidating character. 

The Judge ought to inform the Jury that the statement is not 
evidence of the facts complained of, and must not be 
regarded by them as other than corroboration of the 
evidence of the prosecutrix, or of the absence of consent. 

On a chargu of indocent AKHault on a /'irl ngod wan 

given by another girl, Kcufltah l^ark«‘», agod «*h*vi*n, tlu* that 
aho had loft the proaoentrix with ih<* primnuT rtln^rtly ludoro the 
alleged offoiico, arranging to r<^turii «tw»n. On h«^r way hark nho 
mot the prosecutrix running hom<% and Huitl to h«»r, ** Why are you 
going homo? Why did you not wait until wo camo hack?” Her 
answer, incriminating the prisoner, was iwImitto<l in ovitlouco as 
corroboration of hor story. 

The foUov.dng is from thr. f,€iin liaporfs: 

lliDLKV, J. {(Ulimring the judgment of the (Unirt, Loiin ALVKtt- 
STONB, C.J., Krnnkt)y, Iin)i.KY, (hiANNRi.r. arni pHri.MMoitH, Jd.). 
... It was oontended for the prisoner that the evidence was 
inadmissible — ^first, hocauHo the nnHw<‘r rnud<‘ by tho girl was not a 
complaint, but a statomont or conversation, having boon twado in 
answer to a question ; and secondly, becausi*, as Kt^sciah l^arkos was 
undor the ago of thirteen, her coiiHcuit was not material to the 
charge. 

As to the first point. ... Ft appears to us tliat the mere fact 
that the statement is made in answer to a question in suoh oases 
is not of itself sufficient to make it inadmissible as a complaint. 

Questions of a suggestive or leading cliarao.ttr will, indeed, have 
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that e^ect, and will lender it inadxnissible ; but a question such as 
tbiS| put by the mother or other person, What is the matter? ** 
or ‘"Why are you crying?** will not do so. These are natural 
questions which a person in charge will be likely to put. On the 
other handj if she were asked, “ Did So-and-so (naming the prisoner) 
assault you? *’ “ Did he do this and that to you? ** then the result 
would be different, and the statement ought to be rejected. In each 
case the decision on the character of the question put, as well as 
other circumstances, such as the relationship of the questioner to 
the complainant, must be left to the discretion of the presiding 
Judge. If the circumstances indicate that but for the questioning 
there probably would have been no voluntary complaint, the answer 
is inadmissible. If the question merely anticipates a statement which 
the complainant was about to make, it is not rendered inadmissible 
by the fact that the questioner happens to speak first. . . . 

Upon the second point it was contended that, although under the 
decision of 22. v. Lillyman (owte, p. 83), the particulars of a com- 
plaint made may in some circumstances be given in evidence on a 
charge of rape, that ruling does not extend to a charge of criminal 
knowledge or indecent assault where, as in the present case, consent 
is not legally material. . . . 

By the judgment in 22. y. LUlyrrum it was decided that the com- 
plaint was admissible, not as evidence of the facts complained of, 
nor as being a part of the res gestce (which it was not), but “ -as 
evidence of the consistency of the conduct of the prosecutrix with the 
story told by her in the witness-box, and as being inconsistent with 
her consent to that of which she complains **. {Counsel for the 
^prisoner) argued upon this that the reasons so given were one only, 
and that the consistency of the complaint with the story given by 
the prosecutrix was material only so far as the latter alleged non- 
consent. If, however, that argument were sound, the words in 
question might have been omitted from the sentence, and it would 
have been suf&cient to say that the complaint was admissible only 
and solely because it negatived consent. We think, however, if it 
were a question of the meaning of words, that the better construction 
of the judgment is that, while the Court dealt with the charge in 
question as involving in fact, though not in law, the question of 
consent on the part of the prosecutrix, yet the reasons given for 
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admitting the coinpUuut vuto two* iirM, that it was t'onhj«t<‘ni with 
her story in the \vitii(‘KS-l>ox ; and, woundly, that it was iii<'onsisti«nt 
with ooiiHont. ... It ia not, thoroforo, bocauso the charge itaeif 
involves proof of the absence of oonsont that the ovidcnco is admis- 
sible; on tho ooiitrnry, the prosivuirix ran mukf' it rvidrnco 

by deponing that sho did not Cf>ns4‘nt^ whm that is xu» part <»f the 
charge, fn other words, whether non-consoni bo legally a necessary 
part of the issuei or whethert on tho other hand, it i$ what may be 
called a collateral issue of fact, tho complaint becomes admissible, 
liut how does non-consent hercjim. ;% etdlalerai issue of furl ? Th<‘ 
answer must b(», in conK(*<iuenee of the story fohl hy the prosreutrix 
in tho witnoHS-boK. And the judgment trenf.-. the twt) on the 

Hamo footing. IF non eonsent he a part of tho stitry told by the 
prosecutrix, or if it In', h'gally a part td tin* eharg* . in each o.-wn 
alike tiu) complaint is adniissihh\ But if (hat m i-o, not the 

roasoning npply etpiaUy to othi‘r parts of the utttry and not merely 
to tho part in which the pnweculrix lias ih*nie<i ron^^ nt i If not, it 
scorns illogical to allow, as the (\mrt did allow, that the whole of 
tho story may bo given in evidence. 'I'ite true result is, we think, 
that while the deoision in R, v. Ullyman is not strictly on all 
lours with the present case, yet tho reasoning which it contains 
answers the questions now raised for decision. 

But, however that may 1 h% it appi-ai-n U* u?t that, in aeeerdanco 
with jirinciple, such complaints are admissible, not merely as nega- 
tiving consent, but because they are consistent with the story of ths 
prosecutrix. Jn all ordinary imh^ed, tht* principle munt Im 

obsorvod which rojects Htateiiients iiuido by anyone in tlu* pn«oner'B 
absonce. Charges of thiH kind form an exceptional class, and in 
thorn such sialornontH ought, under the proper safeguanls, to Im 
admitted. Their consistency with the story told is, from tho very 
nature of such cases, of special importance. Ui<l the woman make 
a complaint at onco? If so, that is constsh^nt wdth her story. Did 
she not do so? That is incoiiHiHtisnt. And in either c-asc* tin* matter 
is im]W)rtant for the jury. , . . 

We are, at the sanu‘- time, not insiuiHihh* of tin* ^^reat inij>ortance 
of carefully observing the proper Hmits witliin wliieb sucit (^vitleiiee. 
should be given. It is only to oases of this kind that the authorities 
on which our Judgment rests apply; an,| tmr ju<lg»ient. also is to 
thorn restricted. It applies only where ib<*re is a complaint not 
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elicited by questions of a leading and inducing or intiznidating 
character, and only when it is made at the first opportunity after 
the offence which reasonably offers itself. Within such bounds we 
think the evidence should be put before the jury; the Judge being 
careful to inform the jury that the statement is not evidence of the 
facts complained off and must not be regarded by themf if believed, 
as other than corroborative of the complainant’s credibility, and, 
where consent is in issue, of the absence of consent. 


R. 7. CAMELLERI. 

COURT OF CRIMINAL APPEAL. 1922. 

L. E. [1922] 2 K. B. 122; 91 L. J. K. B. 671; 16 
Or. App. E. 162; 86 J. P. 135; 66 8. J. 667; 
27 Coz C. C. 246. 

On a charge against a male prisoner of gross indecency with a 
boy of fifteen the particulars of a complaint made by the boy to his 
parents, shortly after the offence, were admitted by the Judge, not 
as evidence of the facts complained of, but to show the consistency 
of his conduct with his testimony in the box. Held, that the 
evidence was rightly admitted. 

The following is from the Law Bepoj'is : — 

Lonn Hhwabt, C.J. . , . Does the principle of R, v. Oshorne, 
sup.f following R. v. Lilly man, sup., apply to indecent assaults on 
males? . . . There are, it is true, historical reasons for allowing 
complaints of this character by females, but in view of the principle 
laid down in R. v. Lillifmcm, sup., where no doubt the question of 
consent was material, and in R. v. Osborne, sup., where no question 
of consent arose, it does not appear to us that at the present day the 
admissibility of evidence of this nature can depend upon the histori- 
cal grounds upon which, in the first instance, in the case of female 
complainants, it was first admitted. It is true that in certain other 
cases, as, for example, Beatty v. CuLUngworih, 60 J. P. 740, obser- 
vations were made which appear to limit the class of cases in which 
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complaints of th«' kiml }o an* U‘, t** ifSfl* n nf, assaults 

upon women iiiitl uii'lx* l^*<t wlirii the faef.*; vkf lltte.* s no’ looked 
at, it in appanmt that fho antithesis which the Judges had in their 
minds was not that hetween complaint by a femaio and complaint 
by a male person, but was the antithesis hetween sexual oflences, on 
the one hand, and non^oxuat offonces, on the other* So far an Huh 
country im conconud tlnn* is no uufhortly that the 

inoro fact that th** complainant is a mah* |h i .ou n nil rs tin* rom- 
plaint or its particnlai^ in{Mimts‘4ii'l»'. 1*h<‘ fhu'i not 

to have been considorod by fho iii*'h t'oiirt. In \»av /‘aland, on 
th«‘ other hand, tho fact uml partn*ular*i <if a rnmphunt h.v a iiialo 
person hav« hcon held admissiM** (//. ^trSittuam. (IJUVl N. /. 
Tj. H. 3B2). No douid thorn is fore * in thi- sm^'V 'tn'n that prohahly 
little aitcidion would or should U’ paid to a r>inpl!iint l»y an 
aluindout'd mal** p<TH«n of maturo y»‘arN, imi pndtapt; that ohserva- 
titm goes rather to tlu' weight tliau to the adrnivdhility of the 
complaint. Tu thin ease, where the complaint was by a young boy* 
we are of opinion that the Judge rightly admitted ovtdonee of the 
fact and partioutara of the oompiaiitt. I!orc?iftor, it ntay ho that 
th« UmilH of this mathw may havi* to hi* cornddi’icd. It is im part 
of iho function of this <kmrt to go Is^yond the fiods of fhi* ca»:c and 
lay down far-reaching principlos. 

iVote.— Tho above dcciHions oHtalili‘di»sl iho following points . 

1. That complaints an* only adniisHiblt* in ‘^si'xual'' casi'S, whicK 
term is now ludd to include ofltun^i's against inah*s as well «» femalw. 

2. That both the fad and (hr {tarftcMlan of tie* complaint are 
admisaiblo. 

3. That cotnplaintR are not; (widonce of the (ntfh of tho inatlcrH 
stated; but only {a) of the eonKistcncy of the coiaplatnant's conduct 
with tho story she, or ho, has tohl in the box, and (h) ns negativing 
consent, whoro that fact is in issue. 
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COURSE OP BUSINESS. 

HETHEHINGTON T. KEMP. 

NISI PBIUS. 1815. 

4 Campbell 193; 16 E. E. 773. 

In an action on a bill of exchange, to prove notice of dishonour, 
the plaintiS testified that he wrote a letter to the defendant, to 
whom notice to produce had been given, stating that the bill had 
been dishonoured ; that he put the letter on a table where, according 
to the usage of his o£G.ce, letters for the post were always deposited ; 
and that a porter carried them thence to the post. But the porter 
was not called, and no evidence was given of what became of the 
letter after it was put on the table. 

Loan Ellenborough, 0. J. You must go fuither. Some evidence 
must be given that the letter was taken from the table in the 
counting-house, and put into the post-office. Had you called the 
porter, and he had said that, although he had no recollection of 
the letter in question, he invariably carried to the post-office all the 
letters found upon the table, this might have done; but I cannot 
hold this general evidence of the course of business in the plaintiff's 
counting-house to be sufficient. 

Note . — In modern cases less strictness has usually been exacted. 
Thus, to prove the copy of a letter, the original of which was alleged 
to have been posted to the plaintiff, but was not produced on notice, 
it was held sufficient for the defendant’s clerk to testify that he had 
made the copy, and that though he did not remember posting the 
letter he had no doubt he would have done so in the ordinary course 
of business (Trotter v. Macleom, 13 Ch. D. 574, 680, per Fry, J.). 
As to public offices, see ante, p. M. 
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POSSESSION OF PROPERTY. 

ROBERTSON T. FRENCH. 

KING'S BENCH. ISOrJ. 

4 East 180; 7 R. R. r>8ri. 

Possession of pvoperty^ land or goods and chattels, and acts 
of ownership thereof, are eiridenoo of ownership. Owner- 
ship or title need not generally be strictly proved by 
production of documents of title. 

In an action on a policy of ixmurninc4^ on a ship and its oargo, 
ovidunco of ilio facts of possossion and <l('aling with sarh ship as 
owners, was allowed as evidence of th<^ plaintiffs* owm^rship, although 
the title of tho plaintiffs actually di>poxuU*d on a dood, a hill 
of sale. 

Lonn ELLUNBonotroii, C.J. (dcHverintj ih*i o/ ifu* (hurt, 

which then included Grose, Law hence and hn Bii.4N(% JJ.>. . . . 

As to tho first point made in this case on tho pari of tho dohnnlant, 
viz., that tho ownership alleged was not sufliciontly prt)ve<l ; it was 
proved by the captain in the ordinary way, that the owners by whom, 
as such, ho was appointed and employed, were the persons in whom 
the ownership is by the declaration averred to be. And though it 
afterwards appeared by his answers on cross-examination, that the 
ownership was derived to thoso persons under a hill of sale t>xecui<td 
by himself as atiorncjy to one Lawnsnee WillianiH, the former owner, 
it did not on that account become noccssary for tln^ plaintiifH to ]>ro- 
duco that bill of sale, or tho ship’s regishT, or to giv«% any furtlior 
proof of such their property ; the mere fact of their possession as 
owners being sufRcient prime facie evidence of ownership, without 
the aid of any docuanmtary proof or title dtxids on Ihc Hubjtu-t, until 
such further ovidonco should bo roiiid<*r<*d rn'ccHsury in HUj»port of 
the prima facAe case of ownorship which they mad«», in <*ouHt'r|uonoo 
of the adduction of some contrary proof on tho oth(‘r Hi<lo. 

Note . — fact of possession is clearly rtdovant to tho fact of 
ownership, as the former undoubtedly rondt'rH th<‘. latter probable. 
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The person who possesses and acts as owner is generally the owner, 
at least as regards personal property. 

The matter in question has been very clearly and concisely stated 
by a well-known and reliable author — “ The acts of enjoyment from 
which the ownership of real property may be inferred are very 
various, as for instance, the cutting of timber, the repairing of 
fences or banks, the perambulation of boundaries of a manor or 
parish, the taking of wreck on the foreshore, and the granting to 
others of licences or leases under which, possession is taken and held ; 
also the receipts of rents from tenants of the property ; for all these 
acts are fractions of that sum total of enjoyment which characterises 
dominium (Wills, 60). 

There is sometimes said to be a “ presumption of ownership ** in 
these cases. But there can scarcely be sufficient certainty of facts 
to create any recognised presumption of law. A presumption of 
fact may be drawn. See ante, p. 23- 


DOE Y. PENFODD. 

NISI PRIUS. 1888. 

8 C. & P. 536. 

Possessicm of land may he taken as sufficient “ prima fade 
eYldenoe of seisin in fee simple. 

In an action of ejectment, the only evidence to show the seisin of 
a person, in whom title was alleged, was that he was in possession 
of the whole of the property. This was held sufficient prima fade 
evidence. 

Patteson, J. If he was in actual possession, that is evidence that 
ho was seised in fee, unless there be something to show that he had 
a less Gstato. I think that if nothing further be shown, it is, at 
least, some evidence of a seisin in fee. 

i'/ofe.~This rule that the possessor of land is prima facie owner 
in fee simple is the "basis of the law as to d^arations against 
proprietary interest, as to which see post, p. 221, 
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JONES T. WIIililAMS. 

EXCHEQUER. 1837. 

2 M. & W. 4« K. H. Oil. 

Aots of possession and enjoyment of land» as cutting timber, 
repairing hedges, granting leases, etc., may be evidenoe 
of ownership, not only of the particular piece or quantity 
of land with reference to which such aots are done, but 
also of other land so situated or connected therewith by 
locality or similarity that what is true as to the one piece 
of land is likely to be true of the other piece of land. 

Acts and conduct of the plaintiff sbowintj; apparent ownomhip of 
a hedge and tho bod of a rivor at a t*«‘rtnin fwniit wcto admitted as 
evidonco of ownership thon>of at a ncsighbourintr point, 

£x>ai> Abinoku, O.B. ... The plaintiff . . . was endeavouring 
to prove that upon both sides of tho river oa the haium sidn with 
tho land of tho dofondant — he had exercised aots of ownorship, such 
as repairing the hedge; and ihorofons h<‘ clainn'd a right ap to tho 
hedge ; and then going further, he shows that the hedge continued a 
viaiblo lino of demarcation without anything occurring to lm*uk its 
continuity— except that a cfokh hwlge ran down lo it, tlividing tho 
dfjfondant’s farm from his iioiglihour's land on the sanui side of 
tho rivor — down to a considorahlo distanco, till it oame opposite to 
tho oxtromity of the plaintiff’s land on the other sitlo. From these 
facts the plaintiff purposes to show that it is all his ; and it apiwars 
to mo that tho evidenoe ought to have been received, in order to 
rebut tho presumption that the middle of tho rivt'i* was to Im 
consider<».cl as tho boundary lKitw<H»n two distinct clost'S. . . . 

Pakkio, B. ... I think the evidence offered of aots in another 
part of one continuous hedge, and in the whole bed of the river, 
adjoining the plaintiff’s land, were admissible in evidenoe, on tho 
ground that they are such acts as iniglit rcnsoiiahly l<*ad to tho 
inference that the entire! liodge and I»<*d of tho riv(‘i‘, and consKpumily 
tho part in dispute, belonged to the plaintiff. Ownership may be 
proved by proof of possession, and that can be shown only by acta of 
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enjoyment of the land itself ; but it is impossible, in the nature of 
things, to confine the evidence to the very precise spot on which the 
alleged trespass may have been committed; evidence may be given 
of acts done on other parts, provided there is such a common 
character of locality between those parts and the spot in question as 
would raise a reasonable inference in the minds of the jury that the 
place in dispute belonged to the plaintlS if the other parts did. . . . 

Bolland and GirnNnT, BB., concurred. 

Note . — similar case is Doe v. Kemp^ 2 Bing. N. 0. 102, in 
which it was held that acts of ownership over certain strips of grass 
at the side of a highway were evidence of ownership of similar strips 
on the same highway at a considerable distance, but were not 
evidence of ownership of similar strips on other roads, although in 
the same manor. The matter must depend on the facts in each case. 


H, v. LANGMEAD. 

CROWN CASES RESERVED. 1864. 

10 L. T. 350; 9 Cox C, C. 464; L. & C. 427. 

Possession of property, proved to have been stolen recently, Is 
evidence that the person in possession either stole it or 
received it knowing it to have been stolen. 

The prisoner was indicted for (a) stealing, and (b) receiving 
feloniously, certain sheep, which were found in his possession a few 
days after they had been stolen. The circumstances seemed to show 
that he had not himself stolen them, and he gave no explanation 
of his possession. The jury, acting on this evidence of possession, 
found him guilty of receiving. The Court for Crown Cases Reserved 
aflBlrmed the conviction. 

The following is from Leigh and Cave : — 

Bylbs, J. ... There are three ways in which the prisoner may 
have received these sheep with a guilty knowledge. . . . The jury 
may fairly have drawn any one af these conclusions from the facts 
before them. Whether they were right or wrong in their conclusion 
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is not a question for us. Where there han been a hur/^lary, .in<l some 
men and a woman aro found in poHSi'SKton of fhe proporty nfxden, 
although the ovidonco may be the aamo against all, the jury almost 
universally find the men guilty of the burglary and th*' woman only 
of receiving ; the consideration of her inrUning ilu ir minds to 
the belief that she did not take any part in the burglary. 

B11A.CKUURN, J. ... When it has been shown that property has 
been stolen, and has been found recently after its toss in the posses- 
sion of the prisoner, ho is called iipon to account for having it ; and 
on his failing to do so, the jury may very well infer that his jutssoH- 
sion was dishonest, and that he was either the thief or the receiver 
according to the circuiusl.auc.cK. If ho bad been seen near th«>. place 
where the proju'rty was kept lieforc it was stob^n, they may fairly 
suppose that he was the thief. If other cireumstanccH show that it 
is more than jirobablo that ho wa.s not the thii*f, tho j» resumption 
would bo that he was the receiver, 'rin* jury Klntuld not convict 
the prisoncjr of receiving, unless they are satisfied that lu' is not the 
actual thief. . . . 

MEtiiOU, .T. In theory the jury ought to agm> in their opinion; 
hut in practice they often do not. Some tliizik that Ibo priNonor was 
the actual thief, and oUuirs that ho was the n*ceiver only. ... It in 
clear that, whatever was the mode in which th^^ jury in this case 
arrived at thoir verdict, there was evidence from which thqy might 
safely have drawn either conclusion. 

Pollock, C.B., and M.AimN, B,, ooncurn‘d. 

N'ote . — The substantial question in such casi‘s is whether such 
possession of the property is ho near in tinu^ to iht^ stealing that it 
may fairly be concluded that the person in poKseHHion wiik c,(aiu«*ctod 
with the offoncc!. If such time had elapsed that, in all pnibability, 
the wrongdoer would hav(» got rid of the jiroperty, p«>Ms«'Hsiou ihentof 
would rather show that tlio possessor liad no eonnerliun with the 
crime, M iicli would d<‘pend on the nature of the property, the 
opportunity of getting rid of it, and other rinumiHtanees. Sev<iral 
cases illustrating the mutter may lu* found in books on tlriminal 
Law. 

But such evidence is in any e,veiit only iwidenee on which the jury 
7nai/ convict tlui jiriKoner; they are not bound to do so in the absenco 
of a convincing exjilanation by him. Tlie onus <»f proving tho 
Iirisoucr’s guilt in this as in all criminal caw'S remains on tht» proflo- 
cutiou (li. V. »S'c/iama, 84 L. J. K. B. 396; IVoohninf/fon v. ./>. /'. P., 
posfj p. 140). 
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COHABITATION AND llKPiriATION OF 
MARKIAGE. 

DOE T. FLEMING. 

COMMON PLEAS. 1827. 

4 Bing. 266; 29 E. R. 662. 

Marriage may usually be proved by evldenoe of cohabitation 
or general reputation, even when it is not supported by 
other evidence, and although the persons reputed to be 
married are still alive. 

The plaintiff sought to recover certain premises as heir-at-law, 
and the only evidence of the marriage of his parents was the 
reputation of their having lived together as man and wife. This 
was held sufficient, although the father was still alive. 

Pauk, J. The general rule is, that reputation is sufficient evidence 
of marriage, and a party who seeks to impugn a principle as well 
established ought, at least, to furnish cases in support of his position. 
As we have heard none, I see no reason for disturbing the verdict. 

Best, C.J. The rule has never been doubted. It appeared on the 
trial that the mother of the plaintiff was received into society as a 
respectable woman, and under such circumstances improper conduct 
ought not to be presumed. 

Note . — For the exceptions to this rule, see next case. As to 
whether there is a presumption in law of marriage, see ante, 
p. 25. 
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MORRIS IT. MILLER. 

KING’S UENCIL I7(f7. 

4 Buukow 20r>7; I Wm. Bi.ackktcinu (>:>2. 

In prooeedlngs for bigamy, divorce, or damages for adultery 
the marriages or ceremonies alleged by the prosecution 
or petitioner and upon which the proceedings are based, 
cannot be proved by reputation. Strict evidence thereof 
must be given. 

In an /uition for criminal conversation (tlarna^Os for a()tilt«>ry), 
proof of “ oolialjitalion, iiaiiio, and n*c«*pHou l»>‘ cvciylitxfy a^ wife” 
was hold jnsunicicnt. 

The follou'intj in from Huriou': 

Loui) Mansfikli), (l.d. {ddivvriinf ihv jm!(jwi'n( r»/ fhv dauH, 
which then included Yatks, Awnus and IlKwrn, .1.1,). , , , Wo are 
all clearly of opinion that in thiH kind of adion, an act ion for criminal 
conversation with the plaintiff's wtfc) there must be evidonoe of a 
marriage in fact; acknowledgment, oohabitation, and reputation are 
not sufficient to maintain this action. 

liut wc do not .'it present dcifiin* what in.'iy or may nt>t hr t^vidmUH* 
of a inurriajj[c5 in fact. 

This is a sort of criminal action ; ihrro is no oUnn’ way of puniHhing 
this crime ut common law. 

It shall not depend upon iho inoro rt'putation of fi marria|j;i‘, which 
arises from the conduct or d(w:IaralionK of Iho plaintiff himself. 

In prosecutions for bigamy, a marriage in fact must be proved. 

No iiiconvoniouco can hapinm by this (h*tt*rminiition ; hui incon- 
vonitiiict" inij;ht. arise from a contrary dcli'rminatioiu which 
render persons liable to actions foundtul upon evidenct* in»d<» by tin* 
persons ih(‘insclv<‘s who should briiiK the action. 

The. follmriiiij in from JHacknione : 

Loan MANTHi-rMin), 0.,7. (an ahtnie). In tln-sc actions there must 
be proof of a marriage in fact, as contrasted to cohabitation, and 
reputation of marriage arising from l}n*n<*c. Perhaps, Uutc mu^d not 
be strict jiroof from the register, or by a person prownt ; but strong 
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evidence must be had of the fact; as by a person present at the 
wedding dinner, if the register be burnt, and the parson and clerk 
are dead. 

This action is by way of punishment, therefore the Court never 
interfere as to the quantum of damages. 

No proof, in such a case, shall arise from the parties’ own act 
of cohabitation. 

The case of bigamy is stronger than this. . . . Except in these 
two cases, I know of none where reputation is not a good proof of 
marriage. 

Note.— Stephen says, “ The facts that they cohabited and were 
treated by others as man and wife ... are not suflGicient to prove 
a marriage in a prosecution for bigamy ”, etc. (Big. Ev,, Art. 53). 
But this seems to put it too broadly. The marriage and subsequent 
ceremony upon which the prosecution is based certainly cannot be 
so proved, but it may be that another marriage becomes material 
in such prosecution, and such mamage can certainly he proved by 
reputation, although it is proving a marriage “ in a prosecution for 
bigamy Thus, in the case of It v. Wilson^ 3 F. & F. 119, the 
prisoner pleaded that, when she went through the first ceremony 
alleged, the man was already married, and, therefore, the ceremony 
was void, and she had not committed bigamy. This marriage, so 
alleged by the prisoner, was allowed to be proved by reputation. 
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CONDXTCT, CIIAIXACTKK, AND CON- 
VICTION OF PAHTIKS. 

It is most important to keep distinct three entirely different 
matters which are frequently confused, namely: — 

(1) Conduct, 

(2) Character, 

(y) C'Onviotions, 

with reference to both })}irti('s and witnesses, .Vs r('f»ards 
witnesses, these matters are (‘onsidin'ed jiast , p. 

It is also important to roincinbo.r that us a f^enoral rule 
cross-examination as to conduct, charaettn* and pnwious 
convictions is allowed with a vi(‘W to shaking ih<r witness* 
credibility (see poaty p, 290). Ilut i)i sncdi cxcc'pt as 

regards previous convictions the witnc'fls’ answer must bo 
accepted, and evidence cannot be called in rebuttal 

(1) CONDUCT. 

The rule.s as if) conduct on the (uu*asititi in (|U(»si'ioti, as 
part of the transaction, hav(‘. l)een dealt wiUi pp. (>(>, (>7. 

It is proposed to consider in this f>la(u‘ llni ease-s in which 
evidence may be given of the conduct of the parlies which is 
not part of the transaction. 

The rules are mainly derived from cases, as will bt^ shown 
by those given poat, pp. 105— Uih Tlit^ posiliori appears 
to be: — 

(a) The evidence must be of similar acts of the party whose, 

act is in question (sc.o po«/, p. 107). 

(b) It is, when admissible, not evidence of the act iii 

question, unless directly cf)mu‘<*tt‘d 1 herewith (se<! 

■poat, p. 105). 

(c) It is admissible as evidence of the state of mind the 
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person when he did the aet in question, after such 
act lias been proved (see post, p. 107). 

(d) It is so admissible in both ciiril and criminal cases 
(see post, p. 109). 


(2) CHAEACTER. 

Evidence of character is admissible in the cases mentioned 
oelow : — 


Civil Cases. 

The character of the plaintiff: — 

(1) In cases where it is actually in issue, as in actions for 

defamation (see post, p. 115). 

(2) In cases where the amount of damages may depend on 

it, as in actions for breach of promise of marriage, 
damages for adultery, and defamation (see post, 

p. 120), 


The character of the defendant : — 

In no cases, apparently, except possibly to mitigate 
damages in actions for breach of promise of marriage. 

The character of other persons: — 

(1) In actions for seduction, evidence of the character of 

the person seduced may be given on the question of 
damages (see post, p. 116). 

(2) In proceedings for damages for adultery or for entioe- 

ment evidence of the character of the spouse enticed 
mav be given on the question of damages (see post, 

p. 121). 


Criminal Cases. 

The charaoter of the person prosecuting: — 

In cases of rape and kindred offences, evidence of the 
character of the prosecutrix (see post, p. 124). 

The charaoter of the person charged: — 

(1) In all oases if he chooses to introduce it by tendering 
evidence of his good character (see post, p. 121). 
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(2) On a charge of vagrancy, by the Prevention of Crimes 

Act, 1871, s. 15, ovitlcnco of hi« knoirn oharaotcr 
as proved mav be given tio prove intent, to (ioniinit 
felony (see postj p. 400). 

(3) On a charge of being an habitiial criminal, under the 

Prevention of Grime Act, 1908, evidence of his 
character and repute may bo given on the qiu^stion 
of dishonest or erlniinal life {soi‘, pouf, p. ‘ItKt). 

(4) On a charge of spying, etc., under the Offloinl Secrets 

Act, 1911, evidence of hia knotrn churacivr an proved 
may l)e given aa t^\itk*nce that his purpose was 
prejudicial to the saftdy nr inter<*Hts nf the State 
(see 2*ost, p. 490). 


(3) PliEVIOUS OONVIOTIOKH. 

The rules here are mainly statutory. The ptmil-inn appears 
to be : — 

(a) The evidence must be of actual conviction of a uriine 

(as to the mode of ])i*oof whereof, Hc(i p, 501). 

(b) It is admissible as ovidenco of various matters in 

different cases, as stated Ixdow. 

(c) It is admissible in botli civil and criminal caHCH, as 

follows : — 


In Civil Cases. 

(1) If a witness denies his conviction when e.roKs-examined 

as to that fact (Criminal Procedurci Af.t, 181>5, s. (>, 
which applies to civil as well as criminnl proceedings, 
see post, p. 451). 

(2) As evidence of the existence of fi public or general 

right (see post, p. 230). 

(3) In a few exceptional cases as o videlicet of oomiiiission 

of the crime by the person convicted, if In*, or anyone 
claiming through him, is a party lo Hut suit (soo 
pos£, p. 125). 
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In Criminal Cases. 

Befoi!e verdict, evidence of previous conviction of a person 
charged cannot generally be given (6 & 7 Will. 4, 
c. Ill, see post, p. 433; 24 & 25 Viet. c. 96, s. 116, 
see post, p. 450; 34 & 35 Viet, c 112, s. 9, see post, 
p. 460), but it may be given in the following cases : — 

(1) On any charge to which a previous oonviotion is 

essential to the charge, evidence of the appropriate 
convictions may be given in support of the charge 
{e.g., 8 Edw. 7, c. 59, s. 10 (2), see post, p. 492). 

(2) On any charge to which a previous conviction is a 

defence, i.e., on a plea of autrefois convict. 

(3) On a charge of receiving stolen goods, evidence of 

previous convictions for fraud or dishonesty within 
five years previous to the date of the offence charged 
may be given to prove guilty knowledge, lohether the 
person charged gives evidence of his good character 
or not (Larceny Act, 1916, s. 43, sec post, p. 501). 

(4) In proceedings where the indictment charges the 

accused with committing any offence after a previous 
oonviotion, but only if the person charged gives 
evidence of his good character (Larceny Act, 1861, 
s. 116, see post, p. 450). 

(5) Where the accused, having rendered himself liable to 

such cross-examination, denies a previous conviction 
put to him in cross-examination (Criminal Evidence 
Act, 1898, s. 1 (/), see post, p. 480; Criminal 
Procedure Act, 1865, s. 0, see post, p. 453). 

The position summarised in (4) above was reached by a 
series of statutes, the Previous Conviction Act, 1836 (see post, 
p. 433), the Larceny Act, 1861, s. 116 (see post, p. 450), 
the Coinage Offences Act, 1861, s. 37 (since repealed), the 
Prevention of Crimes Act, 1871, ss. 9, 20 (sec post, pp. 460, 
461) and the decision in Faulkner v. R,, [1905] 2 K. B. 76, 
where it was held that the words “ proceedings upon any 
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indictment for committing any ofTcmu* " in siudimi 110 of the 
Larceny Act, 1801, were not confined to an iinliid-mcnt for any 
offence under that Act, but were wide enoiigli lo cover any 
offenco at all charged on indietmenl, thus rendering, it, would 
seem, all the other statutes on tin*. suhj('ct sujxtIIiious. 

In practice now evidence of tlu\ (‘onviedion would probably 
in any event be admiasiblo under (5) abovi*. but. it is pOHsibh 
that the accused might give evidence of his giunl cliaraetcr i)\ 
other witnesses, and not go into t.hc witiu'ssdiox himself, thut 
affording the prosecution no opportunii^x t<» invoke tlu 
procedure under (/>), 

After Verdict, evidence of |>ri‘vious (‘onviction of a porsoi 
charged can always be given, in orth^r that (li<‘ punishment 
may be properly adjusted to the offcjiei*. 
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CONDUCT OF PAiriTES ON OTHER 
OCCASIONS. 

HOLLINGHAM t. HEAD. 

COMMON PLEAS. 1858. 

L. J. C. P. 241; 6 W. R. 442; 4 Jua. (n.s.) 379; 
4 C. B. (n.s.) 388. 

Conduct of the parties on other occasions, unconnected with 
the act or conduct in question, is generally irreleYant. 
The fact that a person has done a certain thing on other 
occasions is not relevant to the question whether he did 
it on the occasion in question. 

The question being whether the plaintiff has sold guano to the 
defendant on certain special tenns, the fact that he had sold guano 
to other persons on such terms was inadmissible in evidence. 

The following is from the Law Journal : — 

WiLLES, J. ... The question is, whether in an action for goods 
sold and delivered, it is competent for the defendant to show, by way 
of defence, that the plaintiff has entered into contracts with other 
persons in a particular form, for the purpose of inducing the jury to 
come to the conclusion that the contract sued upon was in that 
particular form, and so to defeat the action ; and I am of opinion 
that it is not competent for the defendant to do so. . . . 

It may be often difficult to decide upon the admissibility of 
evidence, where it is offered for the purpose of establishing pro- 
bability, but to be admissible it must at least afford a reasonable 
inference as to the principal matter in dispute. ... It appears to 
me that the evidence, which was proposed to be given in this case, 
would not have shown that it was probable that the plaintiff had 
made the contract, which the defendant contended he had made ; 
for I do not see how the fact that a man has once or more in his 
life acted in a particular way, makes it probable that he so acted on 
a given occasion. The admission of such evidence would be fraught 
wuth the greatest inconvenience. Where, indeed, the question is one 
of guilty knowledge or intent, as in the case of uttering forged 
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documents or base coin, such evidence is admissible as to 

establish a necessary ingredient of the crimt‘. But. if tin* ovuleiire 
were admissible in this case, it would ho difiionlt io say that in tUny 
case, whore iho question was whothor or not f^oodn bad bot*u sold 
upon credit, the dofondant might not cull (^vidonco to prove that 
other persons had received credit from th<‘ plaintiff ; or in an action 
fox au assault, that the }daiutiff might not prov\* tiiat the dtdrndant 
had assaulted otlnn* i)erson8 gonorall.v, t>i* persons of a particular 
class. 

To obviate tlio prejudice, llu‘, injuHtii*i‘, nii»l tlie v\»'»ste t>f time to 
which the admission of siicli eviden<*<‘ would lead, and hearing in 
mind the <*xtent lo which it might he carried, ainl that litigants are 
mortal, it is necessary not only to adlutre. io the rule, hut (o lay it 
down strictly, i think, therefore, the fact that the plaintiff had 
entered into contracts of a particular kind with other persons on 
other occasions could not properly be admitted in evidence, where no 
custom of trade to make such contracts, and no connection between 
such and the one in question, was shown to exist. . . . 

Byltjs, J. ... As regards tho quosiiou put to lh<* pl.'dutifi on 
cross-examination, it may be that he might have been asked whether 
he had not made the same contract with other persons, which tho 
defoudaiit contondod ho had mnilo with him, Foi’ tlu* purpose of 
testing Ills memory or his credit. But such evidenco, when offered 
as part of the defendant’s case, was totally inadmissible. To have 
admitted it would have been contrary to all priiieiph% anti to what 
has btiou the \iuivt*rsal practice Hf> huig as I havt* known the 
profession. 

WiLLiAM-s, J. ... .\s to the evideiicf off«u'i*«l l)y the deftuuhiut, 
there can be no doubt wliatovor that tliat was inudiniHsible. It 
would lead to the greatest inconvenience if \v(> were onet> io relax the 
rule, which roqiiires tho evidence to be coiifiiu^tl to tint })ointH in 
issue, by allowing other transactions to be inquired into. . , . 

Note . — It will bo ob.si‘rve<l that the rul«‘ in the alitfvi* ease apidioH 
to “ unconnochid " condiiei. If the <u)n<iucl. f)n anc)thi*r rx'casion 
were counech'd with that in (pK'stitm, as if i|. wen* part t>r tin* samo 
transaction (see anU\ p. 66), it then migld be udiiUHsibU*. Or if, 
in the above case, tho plaintiff had said lie would supply guano to 
the defendant on the ‘same terms as those* niad(* with Mu) other 
persons in question, then, doubtless, his conduct in dealing with 
sucli persons would have been admissible. 
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HOLCOMBE V. HEWSON. 

NISI PRIUS. 1810. 

2 Camp. B91. 

The evidence to prove a particular transaction must generally 
be confined to the details of such transaction. 

In an action by a brewer against a publican, on an agreement by 
the latter to take all his beer from the former, the question arose 
whether he had supplied bad beer. Evidence of certain other 
publicans that the plaintiff had supplied them with good beer was 
rejected. 

Lobd Ellunbobough, C.J. This is res inter alios acta. We 
cannot here inquire into the quality of different beer furnished to 
different persons. The plaintiff might deal well with one and not 
with the others. Let him call some of those who frequented the 
defendant’s house, and there drank the beer which he sent in, or 
let him give any other evidence of the quality of this beer; but I 
cannot admit witnesses to his general character and habits as a 
brewer. 

Note . — If it had been shown that all the beer was of the same 
brewing and supplied at the same time, it is suggested that the 
evidence would have been admitted. 


MAKIN V. ATTORNEY-GENERAL FOB NEW 
SOUTH WALES. 

PRIVY COUNCIL. 1893. 

L. R. [1894] A. C. 57; 63 L. J. P. 0. 41 ; 69 L. T. 778. 

Evidence is admissible of similar conduct by the accused on 
other occasions to show the intention with which the acts 
alleged to constitute the crime were done. 

The prisoners were charged with the murder of an infant child 
which they had received from its mother for adoption on payment of 




lOB 


in^LKVAXcy. 


a sum insiifficiont for its support, and whoso bod>' had h(*on found 
buried in the garden of a house ocoupitMi bv iiuun. Kvidonco was 
hold admissible that other children had be<‘u r<'ceiv«‘d by the prisoners 
on like terms and that other children’s hoilies had been found buried 
in a similar manner in the gardens of oflier liotises oc'cujiied by the 
prisoners. 

The folio u’itiij is fvo7ii fho Lttiv liejHitis: 

Loan llRRacnBiiL, L.G. {dvlivvrimj //»«• Judtpntutf of thr (*oitrf, 
which consisted of Lords IlKits<*iiKLD. Watson, llAi.siinin, .\sii- 
BOUiiNE, Macnagutkn, Moituis and SuandL . . . 'Du- «pi<*Ktion 
which their Lordships had to <l(‘ierinin<‘ was the adniissihility of the 
ovidenen relating to the fuuling of otinu* i«>dieK, and to the fact 
that other c.hildron had been entrustetl to the appidlnnts. 

In their Lordships’ opinion iho prineiplos which must gc»verri the 
decision of the case are clear, though the appl ten lion of tinun is by 
no means free from difliculty, li is undfmbhslly not competent for 
the prosecution to adduce evidence tending to show that the accused 
has been guilty of criminal acts oihc>r than tlutse covenul by the 
indictment, for the purpose of leading to the conclusion that the 
accused is a person likely from his criminal (ton<luci or charactor 
to have committed the offence for which ho is being tried. On the 
other hand, the mere fact that tho cvidtMioc a(l(lu(t(»tl ItUids to show 
the commission of other crimes dons not render it iundinissibU) if 
it be relevant to an issuo before tlio jury, and it may be so relevant 
if it bears upon the question whether the acts alleged to constitute 
the crime charged in tho indictment were designed or accidental, or 
to rebut a defence which would otherwise be open to the accused. 
The statement of these general principles is easy, but it is obvious 
that it may often be very difficult to draw the* lino and to decide 
whether a particular piece of ovidonoo is on the* om* sith* or the 
other. , . . 

The leading authority jvlied on by the (h*owii was tin* <*.a«e of 
JR. V. Geerinrf (18 L. J. (n.s.) M, <L 215), wbonv on tho trial of a 
prisoner for the murder of ln*r husband by admininttn’ing arsenic 
evidence was tendered, with tho view of showing tliat two sons of 
the prisoner who had formed part of the sanies family, and for whom 
as well as for her husband the prisoner had cooked their food, had 
died of poison, the symptoms in all these cases Ixdng the same. The 
evidence was admitted by Pollock, C.lb, who tri<*d the case; he 
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held that it was admissible inasmuch as its tendency was to prove 
that the death of the husband was occasioned by arsenic, and was 
relevant to the question whether such taking was accidental or 
not. . . . 

Aftar reviewing other authcytitieSj the Loud Chancellor con- 
tinned: Under these circumstances their Lordships cannot see that 
it was irrelevant to the issue to be tried by the jury that several 
other infants had been received from their mothers on like repre- 
sentations, and upon payment of a sum inadequate for the support 
of the child for more than a very limited period, or that the bodies 
of infants had been found buried in a similar manner in the gardens 
of several houses occupied by the prisoners. . . . 

Note. — The matter may be roughly stated thus: unconnected 
conduct on other occasions is never admissible to prove the actus 
reus, but is admissible to prove the mens rea, or other state of mind. 
The rule applies to both civil and criminal cases. 

With regard to civil cases, Hales v. Kerr, [1908] 2 K. B. 601, 
is instructive. The plaintiff sued a barber in whose shop he alleged 
he had contracted barber's itch, owing to the defendant’s negligence 
in using dirty materials. Evidence was allowed to be given by two 
other customers who had contracted such a complaint at the same 
shop, in order to show that the defendant’s mode of carrying on 
business was dangerous. 

With regard to criminal charges, in the case of B. v. Bond, [1906] 
2 K. B. 389, Bray, J., summarised the law as follows : — 

“ A careful examination of the cases where evidence of this kind 
has liecn admitted shows that they may he grouped under three 
heads : — 

“ (1) Where the prosecution seeks to prove a system or course of 
conduct. 

“ (2) Where the prosecution seeks to rebut a suggestion on the 
part of the prisoner of accident or mistake. 

“ (3) Where the prosecution seeks to prove knowledge by the 
prisoner of some fact 

[This list, however, must not be taken as exhaustive : see Thipson, 
153—180.] 
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B. V. RHODES. 

CROWN CASES RESERVED. 1890. 

L. E. [1899] 1 Q. B. 77; (>8 L. J. Q. B. 8;j; 79 T. 
360; 47 W. R. 121; G2 J. P. 774; .19 (.tox (1. 0 . 182. 

Evidence of similar acts on other occasions is admissible to 
prove guilty knowledge or intention, or state of mind, 
even though such acts were subsequent to the transaction 
in question, if they show a connected, or entire, scheme 
or system of operations. 

On a trial for obtaining eggs by falso protonroK, it wan jtrovotl that 
tho prisoner had falsely ropro8ont<id by adverliBcnioniB that ho was 
carrying on a hona fide dairyman’s buHinoKft. lOvideiKH* was admitted 
that, subsequently to the transaction in quostioi^ hc^ had obtained 
eggs from other persons by similar a(Ivt^rtiRom<*nts. 

The following is from the Law Journal: 

Lomj Russell op Killowen, C.J. . . . It is plain that the 
prisoner was carrying on a single and (uitirc^ sclu^me of fraud by 
means of one and the same sham business and sham advortisonients. 
Had the transactions been disconnected and isolated, [ should bo by 
no means prepared to admit evidence of the later iransaotions upon 
a charge arising out of a former transaction. But hen^ where, 
so far from being isolated, a plain connection between each of these' 
transactions is afforded by the advertisement, which shows that the 
whole scheme was one entire fraud, and that the business was an 
absolute sham, and that the method was tho sumo in evttry oasci, and 
with the one view of defrauding the public, T am of opinion that tho 
evidence with regard to the prisoner’s subsequent transactions was 
admissible. . . . 

“Wills, J. . . . The charge hero is tliai the prisoner falsely 
pretended he was carrying on a real husiuoss wh<4n he was carrying 
on a bogus business. How is this to ho shown wh<u» a man has, as 
the prisoner had here, some of the apparatus of a rt'gular buBiness— 
that is to say, a real shop with his name over it-iuilesfi by showing 
that other like transactions have been carried on by tho accused, and 
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that the transaction^ the subject of the charge^ was part of a system 
forming a single and entire scheme of fraud? If these other trans- 
actions be prior in date to the one in question, there can be no doubt 
as to their admissibility in evidence. What difference does it make 
whether they took place before or after, so long as they would fairly 
lead to the inference that the transaction on which the charge is based 
is part of a connected system of operation? The difficulty here is 
the interval of time vrhich elapsed ; and if there had been no con- 
necting link between the first and last transactions I agree that the 
evidence of the last transaction would have been inadmissible. . . . 
But here we find that the same advertisement had been continued, 
and that its operation in the last case was precisely similar to its 
operation in the first. This being so, in my judgment the evidence 
relating to the later transactions was properly left to the jury. As 
to this I can entertain no doubt. 

Wright, J. ... It was an essential part of the proof that it 
was a business of a bogus character to show its general nature, 
and the best evidence of this would be that it was carried on in 
the same manner for a considerable time, and once the continuity of 
the business was shown, transactions after the date of the alleged 
particular crime were as relevant in proof of its general character 
as transactions before that date. . . . 

Bruce, J. ... 1 cannot say that the evidence is not relevant, 
because I think it may have tended to show that the prisoner’s 
business was a sham business. It seems to me, however, that it 
had only a remote bearing upon the case, but that is an objection 
that relates to the weight of the evidence only, and not to its 
admissibility. 

Darling, J., concurred. 

Note. — It is only in exceptional circumstances that evidence of 
similar acts subsequent to the act charged is admissible. It must 
be shown that there was a scheme or system of operations of which 
both the act charged and the subsequent act formed part. In B. v. 
Fishery [1910] 1 K. B. 149, where a prisoner was charged with 
obtaining goods and credit by false pretences and other fraud, it 
was held that evidence should not have been admitted that on other 
occasions he had obtained goods from other persons by false pretences, 
as the acts wore not, in the circumstances, sufficiently similar, 
Channoll, J., saying, “Of course if the swindling charged was 
swindling by a jDarticular method, the prosecution might prove similar 
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acts of swiwdliiig. In Iho pvtw^nt cast*, lK>w4‘V(‘r, th(' t-vid^'iicc 
not to have been adrnittod, becauso tin* ofFt'iu*<‘ cmirht to have 

been proved otherwise than by ahowiii.t? iliat. ilu* prisoner was a 
fraudulent person”. Cf. also It v. Jioaihhij. 2A t'r. App. It. 112. 


R. Y. RILEY. 

CROWN CASKS RESKRVKD. \HH7. 

L. R. IS B. D. ^ISI ;r)() L. ,1. M. (1. bii; r>(i L. T. ;;7I ; 
H“) W. R. :^<S2; ir> (h).\ C. C. liU . 

In prosecutions for rape, or assault with intent to commit rape^ 
or indecent assault, evidence of similar conduct on other 
occasions between the prosecutrix and the prisoner is 
admissible, as being relevant to the issue. 

On a charge of rape, tho defence* was conwuit of tin* proKecutrix. 
In cross-examination slio cleniod provious voluolary aitta of connec- 
tion with tho prisoner, and tlio (-oiirt roj4‘cii*d evideiu**" offen‘(l by 
the prisoner to contradict lusr. The conviction was quaslu^d on tho 
ground that tho evidence was admiHsihlc, 

The folloirhuj is from the fiOV' Jaurmd: 

Loiti) CbiiEriiDGT'i, ().,l, . . . The iiidicinunit chargtMl lhc‘ jirisoiier 

with an assault with intent to commit a rapt* upon a woman, and the 
woman having denied previous voluntary conneotion with the accused, 
the prisoner proposed to show that she had had such connection with 
him. That evidence was rejected. It is clear that it was receivable. 
It has boon held again and again that if in such a east* evidence as 
to connection with persons other than the accused is denied by the 
prosecutrix, evidence off<‘red in contradii-l,if»n must be rejected. 
There arc good reasons, other than those Hugg<‘sled in argujneiii, for 
rejecting such (‘vidoiice. Ft woiihl be vei'v unfair and S()rr)<‘tiin<*H 
crue] to the prosecutrix to admit sue.li (‘videncf* ; but, in addition, 
it docs not go to the point in issue*. , . . 

But rejection of evidence of previous voluntary connection with 
the prisoner is another mattcM-, ht'caiise not only does such evidence 
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render it more likely that the woman has consentedi but it is a line 
of examination going to the very point in issue. 

Upon principle and authority, I think that the evidence in 
question was receivable. 

PoiGLOGK, B. I agree. The only question is whether the evidence 
tendered was relevant to the issue. If it was irrelevant as merely 
going to the woman’s character, as in the case of evidence as to 
connection by the woman with other men, then it was properly 
rejected. In my opinion, evidence as to her connection with the 
prisoner, whether of recent date or not, is clearly relevant to the 
issue. 

Stephen, J. I am of the same opinion, and have hardly anything 
to add. I think the weight of authority is decidedly in the direction 
in which this decision will place it. . . . 

Mathew and Wills, JJ., concurred. 

yoie. — For other cases on special rules of evidence concerning 
rape, etc., see ante, p. 83, and post, pp. 124, 312. 


CHARACTER OF PARTIES. 

“Character” has at least two popular meanings — 
“disposition” and “reputation”. The legal meaning of 
the term is reputation, at any rate so far as the Law of 
Evidence is concerned. A man of evil disposition who has 
se(?ured a good reputation is entitled to the benefit of it 
in those oases where evidence of his good character is 
admissible, and vice versa. 

It may be said, indeed, that a man’s reputation is the best 
index to his real character or disposition, of which it would 
be very difficult to obtain any reliable evidence. And the 
law encourages a man to live in such a manner as to get a 
good reputation. The Prevention of Crime Act, 1908, uses 
the expression “ character and repute” (see post, p. 493). 

Character must be distinguished from conduct on other 

L.E. 8 
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occasions, with wliieh it is soinoUincH coufusinL In order to 
show system and guilty knowledge, ns wo have soon (antCf 
p. 107), evidence of specific acts of conduct may given. 
But a man concerning whom such speudfio acts are proved 
may still have a good character or reputation, wliicli is not 
legally affected hy evidence of specific aeis, as (diaracdo.r may 
be proved by evidence of general n‘,pulatioh only (sec^ 

p. 121). 

The cases in which evidence of oharac'ter of parties is 
admissible have boon stated ante, p. KM). 

The following cases illustr?it(‘, the posiUoiiH there referred 
to. 

As to character of witnesses, see p. 200. 


ATTORNEY-GENERAL T. BOWMAN. 

NISI PRIUS. 1701. 

2 B. & P. r)B2. 

The ohavaoter of the parties to a civil action is generally 
irrelevant and inadmissible. 

Upon the trial of an information against the dofondaiit for keeping 
false weights, and for offering to corrupt an officer, tho <l<jhmdant*« 
counsel called a witness to character. Ilis (widenct^ was not admitted, 
as it was not a criminal prosecution, but only a penal action. 

Evbe, C.B. I cannot admit this evidence in a civil suit. The 
offence imputed by the information is not in tlu) shapti of a crime. 
It would be contrary to tho true lino of distiiu^tion tf> admit it, which 
is this: that in a direct prosecution for a crime, such evidence is 
admissible ; but whoro tho prosocution is not ilircetly for tho eriino 
but for the penalty, as in this information, it is not. 
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SCOTT ¥. SAMPSON. 

QUEEN’S BENCH. 1882. 

L. E. 8 Q. B. D. 491 ; 51 L. J. Q. B. 380 ; 46 L. T. 412 ; 
30 W. E. 541; 46 J. P. 408. 

In all actions or proceedings in which a plaintiff’s character 
is actually in issue, as in actions for defamation, eiridence 
of the plaintiff’s character may be given. But evidence 
cannot be given of particular acts of misconduct by the 
plaintiff, nor evidence of rumours to the same effect as 
the matter complained of. Cross-examination as to par- 
ticular acts is admissible solely as cross-examination to 
credit, but not in order to elicit evidence to mitigate 
damages. 

This was an action for libel, the plaintiff, a journalist, alleging 
that the defendant had publish^ words to the effect that he had 
obtained money under a threat of publishing facts injurious to the 
I’eputation of a certain lady, and systematically abused his position as 
a dramatic critic and journalist for the purpose of extorting money. 
The Judge at the trial refused to receive evidence of the plaintiff’s 
character, of specific acts of misconduct, and also of rumours prior 
to the alleged libel to the same effect as the matters complained of. 
On an application for a new trial it was held that the evidence of 
character was admissible, bnt the other evidence was not admissible, 
but a new trial was refused on other grounds. 

The following is from the Law Journal : — 

Mathew, J. ... I have had the advantage of seeing the judg- 
ment which my brother Cave is about to deliver, and I agree with 
him in the conclusions at which he has arrived after a careful 
examination of the cases. . . . 

Cave, J. ... These decisions relate to the admissibility — ^first, 
of evidence of reputation; secondly, evidence of rumours of and 
suspicions to the same effect as the defamatory matter complained 
of ; and, thirdly, evidence of particular facts tending to show the 
character and disposition of the plaintiff. . . . 

Speaking generally, the law recognises in every man a right to 
have the estimation in which he stands in the opinion of others 
unaffected by false statements to his discredit; and if such false 
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statements arc made without lawful and daniagi' TH‘sultH to 

the person ol whom they arc inado, he han a of action. The 

damage, however, which ho has KUKtuinod must dopt'iid almost 
entirely on the estimation in whioli ho was pna-iimnly holfL He 
complains of an injury to his reputation, and seeks to recover damages 
for that injury, and it seems most material that the jury who have to 
award those damages should know, if the fact is so, that he is a man 
of no reputation. “ To deny this would ”, as is iihsorvod in Starkio 
on Evidence, “ be to decide that a man of ilio worst eharat‘i<'‘r is 
entitled to the same measure of damagt's with »>ne <if unsullied and 
tinblemishod. reputation. A i-eputod thief wouhl he placed on the 
same footing with thtj most honourahle ineivhaut* a virtuous woman 
with the moat abandoned proatitiito. To tutable Ihe jury i<i estimate 
the probable r/u/infu/n of injury sustained, a knowledge of the party’s 
previous character is not only material, hut seems to be absolutely 
essential.” . . . 

As to the second head of cvtdonce, or evidence of rumours and 
suspicions to tho same effect as the defamatory matter complained 
of, it would seem that upon principle such ovidene<^ is not admissible, 
as only indirectly tending to affect the plaintiff’s reputation. If 
these rumours and suspicions have, in fact, altoc.ted the plaintiff's 
reputation, that may bo proved by general evidenre of reputation, 
Tf they have not affected it, they are not ndevaul to tb<' issue. . . , 
Unlike evidence of general reputation, it is particularly difficult for 
the plaintiff to meet and rebut such evidence ; for all that those who 
know him best can say is that they have not hc^nrcl anything of these 
rumours. Moreover, it may bo that it is the (hdendant who himself 
has started tliom. . . . 

As to the third head, or evidence of facts and circumstanees 
tending to show the disposition of the plaintiff, both principle and 
authority seem equally against its admission. At tho most it tends 
to prove not that the plaintiff has not, hut that he onglit not to 
have, a good reputation, and to admit evlchmctt^ of this kind is, in 
effect, to throw upon tho plaintiff the difflciiUy of showing a uniform 
propriety of conduct during his whole life. It would give rise to 
interminable issues which would have but a very remote bearing on 
the question in dispute, which is to what oxtemt tlio ropuUtion which 
he actually possesses lias been damaged by the dof-^imatory inattt*r 
complained of. . . . 
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HOBBS Y. TINLING & CO., LTD. 

COURT OF APPEAL. 1929. 

L. E. [1929] 2 X. B. 1; 98 L. J. K B. 421; 

141 L. T. 121; 73 S. J. 220; 45 T. L. R. 328. 

In an action for Ubel the defendants did not plead justification, 
but gave notice under Order XXXVI, r. 37 (see post, p. 540), of 
their intention to give in evidence certain matters in mitigation of 
damages. The plaintiff at the trial gave evidence of good character, 
and was thereupon cross-examined as to specific incidents neither men- 
tioned in the libel nor in the particulars given under Order XXXVI, 
r. 37. It was held that the cross-examination was admissible as to 
credit, but that, the incidents alleged being denied by the plaintiff, 
no evidence was admissible in rebuttal, and that the jury should 
have been directed (1) that his denials, even if unbeUeved, afforded 
no evidence that the incidents had taken place, and (2) that the 
cross-examination was not admissible to mitigate damages. 

The following is from the Law Reports : — 

ScBUTTON, L.J. ... The civil wrong of defamation by a pub- 
lished written or printed statement, commonly known as libel, is 
committed by any one who publishes such a statement expressed 
in such a way that it would be understood by reasonable people 
to injure appreciably the reputation of another amongst reasonable 
people acquainted with him. A plaintiff may recover general 
damages for such a statement without proving his actual reputation 
or any actual damage. ... It follows that a defendant may reduce 
the damages for libel by proving that the plaintiff had already a 
bad reputation. . . . 

Questions have, of course, arisen as to the circumstances under 
which evidence can be given to mitigate damages, and the judgment 
of Cave, J., concurred in by Mathew, J., in Scott v. Sampson, which 
carefully considered the authorities has, I think, been accepted as an 
accurate statement of the law. The defendant may mitigate damages 
by giving evidence to prove that the plaintiff is a man of bad general 
reputation, and the plaintiff may rebut it by “ coming prepared 
with friends who have known him to prove that his reputation has 
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beon good ’ On tlio other hand, the defendant may not give evidenoe 
of rumours at tho time of publication to tlie Kamo effect as the libel, 
nor may the defendant give evidence of specific facts and circum- 
stances to show tho disposition of tlio plaintiff, os diKtiiiet from 
general evidence tixat lie has that rc'putation. If thoK(« Kpcc.ific facts 
aro to the same effect as tho libol, which ho haw not justified, he 
cannot justify under tho pl<*a of mitigation of ilatnagoH. t£ Ihoao 
facts are different from tho ILlud they do not prove a<*tual n^putation, 
which can bo proved undt'r the firKi hcail, but that ho ought not to 
have such a reputation. . . . 

In my opinion, just as you cannot prove in ohiof specific instances 
of misconduct, as distinguiKhed from goiioral reputation, whothci' 
involved in the libel or not, in order to mitigate damages, so also 
you oannot achieve that purpose by cross-examination as to such 
specific Instances. 

There is, liowover, another purpose for which croHK (‘xatninatioti 
as to specific instances not involved in the libel can lie uwed. When 
a witness has given ovidonco material to tint iHHuoH in th<> vaHo you 
can cross-examine him on matters not dircuitly materia! to thf* case 
in order to ask the jury to infer from his answers that he is not 
worthy of belief, not a credible iiorHon, and therc'fore that they 
should not accept his answers on questions mubtrial to ilu^ tuise as 
true. This is cross-examination as to his erodihiliiy, ccminionly called 
cross-examination to credit. But as it is on mattc^rs not dintotly 
material to the caso, the party cross-examining is not allowed to 
call evidence in chief to contradict his answers. To {xu'mit this 
would involve tho Court in an interminable sciries of controvorHie^ 
not directly matorial to tho caso on allego<l faclH of which t.he witness 
had no notice when he came into Court, and which h<‘ or tho party 
calling him might not bo prepared without notict% to moot. This 
rule, which ha6 been established by cas<‘H in which the jmrty cross- 
examining has desired to call rebutting evid<uuio in chit*f, has been 
expressed in various ways. . . . JJut this does not go to the extent 
contended for by the appellant's coutiHol that the jury must believe 
the answers given by the witness. No case buH boon found whore 
such a contention has been put forward, and if the jury, liearing tin* 
answers given by the witness, do not believe him they aro <mtitlod 
to do so, and to use the view thus obtained as to his cnnlibility in 
rejecting answers given by him on mattors material to the case. But 
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rejecting his denials, does not prove the fact he denies, of which there 
is, and can he, no other evidence. It only destroys his credibility in 
respect of other evidence. . . . 

. . . the Lord Chief Justice gave a wrong direction when he 
ruled that specific acts of misconduct, not the subject of the libel, 
might be given in evidence, by questions in cross-examination in 
mitigation of damages. 

G-BEEiB, L.J. ... It seems to me convenient at this stage to 
state certain rules of law that have been established by the decisions. 
(I) It is not permissible for a plaintiff to give evidence of particular 
facts in support of his claim to have a good character, nor is it 
open to a defendant to give evidence, or to cross-examine as to 
particular instances with the object of diminishing the damages; 
. . . (2) On the other hand, if a plaintiff in chief gives evidence of 
any fact, and the defendant disputes that fact, the defendant is 
entitled to cross-examine to credit, and in particular to cross-examine 
about details of misconduct, but it has been laid down in a number 
of cases that the defendant is bound to be content with the plaintiff’s 
answers. He cannot contradict them, but must be content to let 
them go to the jury as the only evidence on the matters involved 
in the cross-examination. . , . 

In this case the plaintiff’s counsel, in opening, gave an accoxint 
of the plaintiff’s life before the ** Mr. A ” case, and put him forward 
as, apart from the Mr. A ” case, a man of unblemished reputation, 
and the plaintiff adopted this view himself in his evidence. As the 
defendants entirely disagreed with this view of his character they 
were, by their counsel, entitled to cross-examine him to credit. His 
answers could ozily be used to remove the impression he had created 
that, apart from the instance mentioned, he was a man of un- 
blemished character, but, under the circumstances, it would have 
been difficult for any jury to explude from their consideration in 
estimating the damages any admission that he made in cross- 
examination, but the jury should have been told that they ought, 
as far as possible, to do so. 

Saiitket, L.J. . . . Dealing with the cross-examination of the 
plaintiff, I am of opinion that it was legitimate in so far as it 
purports to be a cross-examination as to credit, but great care has 
to be taken to see that a jury appreciates, though it may be a 
difficult task for them, that answers given to such a cross-examination 
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may not be relevant upon the issue of mitigation of damages. 'Fho 
law is beyond question. The decision in ^cott v. «taf oh 

clearly the evidence that is admissible upon the issue of luLiigaliott 
of damages. 

Note . — It is perhaps unusual to find other casos^ b<*sid<ii defama- 
tion, in which character is actually in issue. It ini^ht conanvably 
be so in applications to remove trustws or guardians, or in actioun 
for wrongful dismissal on the ground of want of oharaefor. 


YERRY y. WATKINS. 

OXFORD CIRCUIT. 

7 G. & r. im. 

In a few oases, where the amount of damages depends upon 
oharaoter, as in seduotion and breach of promise of 
marriage, eyidenoe may be giyen of the oharaoter of the 
woman seduced, or the female plaintiff, but upon the 
question of damages only. 

In an action for seduction, tho plaintiff’s <laughti‘r was cross- 
examined with the object of showing that was a girl of loose 
character. Evidence was also called for tiio drfcncct showing luu* 
general bad character in respect of chastity and moral conduct. 

Aidbeson, B. (to the jury). If you think that the defendant had 
such intercourse with the daughter o! tho plaintiff as eausod him 
to be the father of the child to which she gav(^ birth, your verdict 
must be for the plaintiff ; and the case thou coinc's to a question of 
damages; in which view, and in which view alone, you will consider 
what reliance you ought to place on the evidence adduced on tin* 
part of tho defendant. 

Note . — Stephen says: “ lu civil cases, the fact that a ]Kirsou’s 
general reputation is bad, may, it sexuns, 1 h< giv<*n in <*videuc(^ in 
reduction of damages ” Ev., Art. 57). Stat(id in this gent*ral 

manner, it would suggest that a parson’s character could bo given in 
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evidence when he claimed damages for a breach of contract or a 
broken leg. It cannot be so. But in cases of seduction and breach 
of promise the woman’s character for modesty, etc., may clearly be 
relevant as to the damage suffered. And it appears to be so 
considered in cases of damages for adultery. (See Phipson, 186.) 


R. ir. ROWTON. 

CROWN CASES RESERVED. 1865. 

34 L. J. M. 0. 57; 11 L. T. 746; 13 W. E. 436; 11 
JuR. (N.s.) 325; 10 Cox 0. C. 25; L. & C. 520. 

A prisoner, or defendant in a criminal case, at his trial, can 
always give eTidence of his ^ood character. The prose- 
cution may rebut such evidence by evidence of his bad 
character, although they cannot give evidence of his bad 
character as peirt of their case. 

Evidence of character must not be evidence of particular facts, 
but must be evidence of general reputation only, having 
reference to the nature of the charge; not evidence of 
disposition. 

On a trial .for indecent assault, where the defendant had given 
evidence of his good character, a witness called by the prosecution to 
rebut such evidence was asked, “ What is the defendant’s general 
character for decency and morality of conduct? ” The witness said, 
' * I know nothing of the neighbourhood's opinion, because I was only 
a boy at school when I knew him; but my own opinion, and the 
opinion of my brothers, who were also pupils of his, is that his 
character is that of a man capable of the grossest indecency and the 
most flagrant immorality It was held, by eleven Judges against 
two, that this answer was not admissible in evidence. 

The following is from the Law Jou^t'^nal : — 

CocKBUBN, C. J. ... Two questions present themselves, the first, 
whether, when evidence in favour of the character of the prisoner 
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has been given on his behalfj evidence of his bad character can be 
adduced upon the part of the prosecution to rebut the evidence so 
given. I am clearly of opinion that snob may properly ho 

received. It is true that, probably in the experience of all of us, no 
occasion has presented itself when such evidence has been given on 
the part of the prosecution. That may be easily explained by tho 
cirenmstanoo that it seldom happciiis that evidence* is culled io the 
character of a prisoner wh(‘n those whf> represt^nt Ihe prisom‘r are 
awaro that tlio character will b<* liable he relmi1(*d. Notice is 
often given from a fienso or spirit of fairness by the prosecuting 
counsel, that if any attempt is made lo set nj» the eha meter of the 
prisoner, against the facts adtliuvd on llu^ })art of tht* piv)H(*eution, 
such attempt will be mot cither by a rigtjrmm i^xaminulion or ndmt- 
ting ovidonce; but it seems to me when wc* come io consider whether 
such ovidenco is admissible, speakiiig loj^ically ami r<‘asonably, it is 
impossible to como to any other than one coneduKion. . . . 

Assuming, then, that ovidonco was piv>p(trly nweived to rebut 
tlio prior evidence of good character, adduo<‘d by the prisoner, the 
question still presents itself of whetlmr the answfU' which was given 
to the question, which is perfectly logitimal<* in its (’haracler, was an 
answer which it was proper to leave to the j|ury? NTow, in d(der- 
miiiing this, it becomes necessary, in the first inslanee, io eonsidor 
what is the meaning of evidence of character. It is laid <b>vvn in the 
books that a prisoner is entitled to give evidotia^ as to his general 
character. What does that moan? Does it mean evidence as to hie 
reputation amongst those to whom his (H>nduct and position arc 
known, or does it mean evidence of disposition? 1 think it means 
evidence of reputation only. . . . No one twer lu^ard of a <picstion 
put deliberately to a witness called on ludialf of a prisoiH'r as to the 
prisoner’s disposition of mind; the way, and the only way the law 
allows of your getting at the disposition and tendency of his mind, is 
by evidence as to his general character founded upon the knowledge 
of those who know anything about him and his general conduct. 
Now, that is the sense in wliicdi I find t.h<i word “ idnaracter ” used 
and applied in all the books of the tt*xt-wril(‘rR of authority upon the 
subject of evidence. . . . 

No one pretends that, according to the present practice, examina- 
tion can be made as to a specific fact, though ovory one would agree 
that evidence of one fact of honesty or dishoni'Kiy, as ihr* ease might 
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be, would weigh infinitely more than the opinions of a man's friends 
or neighbours as to his general character. The truth is^ this part of 
our law is an anomaly. Although, logically speaking, it is quite 
clear that an antecedent bad character would form quite as reasonable 
a ground for the presumption and probability of guilt, as previous 
good character lays the foundation for the presumption of innocence, 
yet the prosecution cannot go into evidence as to the prisoner’s bad 
character. The allowing evidence of a prisoner's good character to 
be given has grown from a desire to administer the law with 
mercy, as far as possible. . . . 

When we come to consider the question of what, in the strict inter- 
pretation of the law, is the limit of such evidence, I must say that, in 
my judgment, it must be restrained to this ; the evidence must be of 
the man’s general reputation, and not the individual opinion of the 
witness. . . . The witness who acknowledged that he knew nothing 
of the general character, and had no opportunity of knowing it in 
the sense of reputation, would not be allowed to give an opinion as 
to a man's character in the more limited sense of his disposition. 

If that be the true doctrine on the subject of the admissibility of 
evidence to character in favour of the prisoner, the next question 
that presents itself is, within what limits must the evidence be con- 
fined which is adduced in rebutting evidence to meet the evidence 
which the prisoner has brought forward ? I think that that evidence 
must ibe of the same character and kept within the same limits ; that 
while the prisoner can give evidence of general good character, so the 
evidence called to rebut it must be evidence of the same general 
description, showing that the evidence which has been given to 
establish a good reputation on the one hand is not true, because the 
man’s general reputation was bad. 

Now, then, what is the answer in the present case ? The witness, 
it seems, disclaims all knowledge as to the general reputation of the 
accused ; what he says is this : I know nothing of the neighbour- 
hood's opinion,” I take the witness in this expression to mean to 
say, “ I know nothing of the opinion of those with whom the man 
has in the ordinary occupations of life been brought immediately into 
contact. I knew him, and so did two brothers of mine when we were 
at school, and in my opinion his disposition ” (for in that sense the 
word “character” is used by the witness) — “in my opinion his 
disposition is such that he is capable of committing the class of 
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ofEenccs with which he stands charged.’* 1 am fstrongly of opinion 
that that answer was not admissible in evidence. ... I take my 
stand on this ; I find it uniformly laid down in the hooks of authority 
that tho evidence to character must be evidence to general character 
in the sense of rexmtaiion. . . . 

Pollock, C.B., Williams, Blackhukn, Bylkh, Kkatino, Mklloh 
and Sheb, JJ., and Martin, Ohannijli. and PitntoTT, BB., con- 
curred; Erle, C.J., and Willes, J-, disstmtod. 

N'ote. — Ct is generally stated that t‘vidt‘m*o. of a prisoner’s good 
character is admissible, but evidence of liis had oharact(^r is iuadinis- 
sible, except in answer to evidence, of his good charach^r. But why 
cut up this rule into two jmrts It Ki^eins to be simply this — evideiico 
of tho prisoner’s character, goo<l or bad, is always admissible at tho 
priflonor’s option. Whenovor his good character is admittiHl his bad 
cliaracler is admissible. [This statement may perhaps mislead. Tho 
option the prisoner has is to givct, or withhold, evidt*ruui of his 
ffood character. If ho elect (1) to give this, llie prosecution then 
has the option of giving, or withholding, evideiuu‘ of his had 
character in rebuttal; if ho elect (2) to withhohl it, the prosecution ’s 
option does not arise, for there is nothing to rtdmt, and evidence 
of bad character (which here is only admissible in rebuiial) is 
consequently excluded. This is not (piite adequatidy (‘Xpi’essed by 
saying that evidence of ih<‘ prisoner’s ehara(d.er, goo<l or had, is 
always admissible at the prisoner’s option 

“ Evidence of character must, of coiim*, be applieahht to tin* 
particular nature of the charge.; to firovt*, for instance, tliat a party 
has borne a good character for humanity and kindiu‘Ks, can have no 
bearing in reference to a charge of dishonesty. Tlie corn'd; mode of 
inquiry is as to tho geimnl chartw^er of tln^ accusiul "(B'ff/a, Oirr. 
ISv., 6th ed,, 273). 

The rule in the above case only applies to criminal clinrgi's. 


R. V. CLARKE. 

NISI PRIUS. 1817. 
2 Stahkik 241. 


In proseoutions for rape, or assault with intent to commit rape, 
or indeoent assault, general eYidenoe of the bad character 
of the prosecutrix may be given in defence, her character, 
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in the ciroumstanoes, being considered, to some extent, in 
issue. 

Upon an indictment for assault with intent to commit rape, it was 
proposed, on the part of the defendant, to call witnesses to impugn 
the character of the prosecutrix, both generally and particularly- 

HoIiBoyd, J. It is clear that no evidence can be received of 
particular facts, and such evidence could not have been received, 
although the prosecutrix had been cross-examined as to those facts, 
because her answers upon those facts must have been taken as 
conclusive. With respect to such facts the case is clear. Then, 
with respect to general evidence ; such evidence, it has been held, is 
admissible in all cases where character is in issue, and therefore the 
only question is, whether the character of the prosecutrix is involved 
in the present issue. In the case of an indictment for a rape, evidence 
that a woman had a bad character previous to the supposed com* 
mission of the offence is admissible ; but the defendant cannot go into 
evidence of particular facts. This is the law upon an indictment for 
rape, and I am of opinion that the same principles apply to the case 
o'* an indictment for an assault with intent to commit a rape. 

Note. — This seems to be the only case in which evidence is allowed 
of the character of the person prosecuting. The act here charged 
as a crime is, unlike most other criminal acts, one which may be 
consented to, and the character of the prosecutrix is material as to 
consent. See also ante, pp. 83 and 112, and post, p. 312. 


CONVICTIONS OF PARTIES. 

RE CRIPPEN. 

PROBATE. 1911. 

L. R. [1911] P. 108; 80 L. J. P. 47; 

104 L. T. 224. 

A oonviotlon of a person is admissible in a subsequent civil 
prooeeding brought by snob person or anyone olaiming 
through him, to establish a claim or enforoe a right 
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resulting to suoh person from the crime of which he was 
convicted ; not merely as proof of the conviction, but also 
as evidence of the commission of the crime. 

Crippen was convicted of the murder of his wife and duly oxccutod. 
He had made his will, but his sister, as one of his lu^xt-of-kin, appli(*d 
for letters of administration of his estate. TTis executrix opposed the 
application. By section 73 of th(s CJourt of Probat<» Act, 1867, the 
Court has discretion, by reason of special oiroumstances, to appoint 
such person as it thinks fit to be administrai^r. It was held that 
there were special circumstances in the case, and that the conviction 
was admisslblo as evidence of the commission of tiie crime. 

The followiiuj is from the Txtw Hepavts: - 

Sin Samual Kvans, P. ... It is clear that the law is, that no 
person oan obtain, or enforce, any rights resulting to him from his 
own crime; neither can his reprcsrmMive claimiftg under him obtain 
or enforce any such rights- . . . 

The proposition argued was, that a judgmmit of conviction in a 
criminal prosecution like the one in question cannot he received, in 
a civil action or matter, as any evidence to establish the truth of 
the facts on which it was rendered, and that it is not admtsHiblo at 
all for that purpose. . . . 

JSis Lordshij) here considered the mithorilivs. 

It is exactly the same as the case of the f<don hiniHoU xnaklng the 
claim, or bringing tho action. Would not the fact of his conviction 
be evidence against him? Would it bo right to trc»at it as res inter 
alios acta^ and to say it was not admissible at all in a civil action 
brought by him? . . . 

In the present day a person before he can be convicted is 
** admitted to make a defence, to examine witnesses, and to appeal 

from a judgment ho may think erroneous — and it may bo added, 
to give evidence in his own behalf. 

In these circumstances I think the maxim “ Omnia pncsinnuniur 
rite esse acta ” ought to apply. . . , 

If it be that the rules of evidence <>ver w<!r<^ as couttmded for 
the executrix in this regard I think, in tho oircuinslanccjs attending 
trials for crimes in these days, that they ought to be re(‘.onHidcrod 
and revised. 
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In my opinion, whero a convicted felon, or the personal representa- 
tive of a convicted murderer who has been executed, brings any civil 
proceeding to establish claims, or to enforce rights, which result to 
the felon, or to the convicted testator from his own crimes, the con- 
viction is admissible in evidence, not merely as proof of the conviction, 
but also as presumptive proof of the commission of the crime. 

Note . — In Mash v. Darley, [1914] 1 K. B. 1, it was held by a 
Divisional Court that proof of the conviction of the appellant for 
having had unlawful carnal knowledge of the respondent was admis- 
sible in evidence and corroboration of the respondent's story in a 
complaint by her under s. 4 of the Bastardy Laws Amendment Act, 
1872. The Court of Appeal, [1914] 3 K. B. 1226, which affirmed 
the decision on other grounds, held that the conviction had not been 
properly proved, and therefore did not deal with the question here 
in issue. 

In O^Toole v. O'Toole (1926), 42 T. L. R. 245, HiU, J., in an 
undefended divorce petition, held with considerable hesitation that 
proof that the respondent had been convicted of perjury because he 
had denied on oath in a slander action having had sexual intercourse 
at a relevant period with the woman cited in the divorce petition, 
was prima faoie evidence that he had committed adultery with her. 


OPINION. 

As a general rule, the fact that a witness has a certain 
opinion as to a fact in issue is not relevant to such fact. It 
is for the Court to form opinions or drav ioferenoes from the 
relevant facts proved, and it is improper for a witness to 
express an opinion upon any fact as to which the Court 
itself can form an opinion. 

Vain would it be for the law to constitute the jury the 
triers of disputed facts, to reject derivative evidence when 
original proof is withheld, and to declare that a party is not 
to be prejudiced by the words or acts of others with whom 
he is unconnected, if tribunals might be swayed by opinions 
relatives to those facts, expressed by persons who come before 
them in the character of witnesses. If the opinions thus 
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offorod aro foimclod on no ovultmco, or ou illoj^al ovitlonec, 
they ought not io bo hstonod lo; it* I’onndtvl on legal 
evidence, that evidence ought. t<» Ik* laid befon* the jury, 
whom the law proRninoR io be sd least as capable as the 
witnesses of drawing from them any inferi'iiees that justice 
may require ” {Beni, 424). 

But, of course, in those*, matters on which the Court is not 
as capable as witnesses of drawing inferences, r.r*., in mat, tors 
which require special study or expt‘rietict* in ovdt'r that a 
just opinion may be formed, such im matters of science or art, 
the rule of exclusion eann<d prc‘vail, and tlu* opinions of 
** experts ’* must be i*eet‘iv<*d. 

“ Thc5 reasonable priiudplo appears to lx*, that scientific 
witnesses shall bo permitted to tc‘stiry only lo sueh mutters 
of fact as have come within, their own eognisnnee, or us tlu»y 
have acquired a Imowledgo of by tludr reading, and io sneh 
inforencoH from them, or from otlu‘r fue.ts provisionally 
assumed to bo proved, us their purticuilar studit‘s and ]>ursuits 
specially qualify them to draw; so that tin* jury inay thus he 
iuniishcd with the necessary scientitU*. crilrriti for testing the 
accuracy of their conclusions, and enabled to ff>rm i.Iieir own 
independent judgment by the application of those critfiria to 
the facts established in evidenec l)(*forc', the.tti ” ( WilU, Circ, 
PJij., 140). 

Opinion evidence is by no means confined to *' experts 

There have been many cases in which ordinary witnesses 
have been allowed to give. thc*ir opinions in t*vidt*n(*e, and 
they must frequently bo allowed io (h» so. Th(*rt' ,'in» many 
matters on which it is nuturully impossible for any witness 
to give positive evidence of facts which he obst*rv{‘d. lie 
must, if he says anything at all, speak as to Ins opinion of 
belief, on matters which are essentia 11 v matters of of)inion 
or are so complex or iiidcfiitite that lai can <uily form a 
general opinion upon them. Thus, on questions of identity, 
condition, age, appearance or resemblance of persons or 
things; on the general character of tlu*, weathc.r, <jr the 
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general conduct of a business or of persons during a certain 
period, or the general character of a meeting alleged to be 
seditious, clearly only evidence of opinion can be given, and 
would in most cases be received. 


CARTER T. BOEHM. 

KING’S BENCH. 1766. 

3 Buebow 1905; 1 W. Bl. 593. 

A witness may not, generally, give his opinion as to facts in 
issue or relevant facts. The fact that he has such an 
opinion is not relevant to such facts. It is for the Court 
to form opinions on the facts proved. 

In an action on an insurance policy, the question arose as to the 
materiality of certain facts which had not been communicated to the 
insurers. It was proposed to give in evidence the opinions of certain 
insurance brokers, who had had long acquaintance with insurance 
business. Such evidence was rejected. 

The following is from Burrow : — 

Loud Man.sfibld, C.J. {delivering the judgment of the Court, which 
ihen included Aston, Yates and Wilmot, JJ.). . . . Great stress 

was laid upon the opinion of the broker. But we all think the jury 
ought not to pay the least regard to it. It is mere opinion ; which is 
not evidence. It is opinion after an event. It is opinion without 
the least foundation from any previous precedent or usage. It is an 
opinion, which, if rightly formed, could only be drawn from the 
same premises from which the Court and jury were to determine the 
cause, and therefore it is intproper and irrelevant in the mouth of a 
witness. . . . 

The following is from Blackstone : — 

... As to the Opinion of the Broker : it was no Evidence ; being 
merely Opinion, and formed after the Event had happened. . . . 

Note. — This case, which is commonly regarded as a leading 

T..E. 9 
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■mihority, has h*ou ivtaiiH'cl fur itw sf of prints though 
fcho modern prantitH' is to atimif the of uiolorwriiors as to 

Uit> mati'viality of facis in conuoiHioii with polirios of insuranct* 
Shitr J^inr v. TAnuhn, rlc. iUt., [lC?i21 3 K. I'*, p. 70^. 


FOLKES Y. CHADD. 

KING’S BENCH. I7«2. 

:> DoIUJLAS 1 :') 7 . 

On oertain matters, suoh as those of soienoe or art, upon 
whioh the Court itself cannot form an opinion, special 
study, skill or experience bein^ required for the purpose, 
** expert ” witnesses may give evidence of thoir opinions. 

Th<‘ <jUoMtion arising whoUior a <’<*rtain hank, i*rr<‘t<*d for thu 
purpose of preventing the‘. sea ovt'rflowiug (‘oi't.'iiii in«‘ad«»WK, rontri- 
Imtod to the choking and di*cay of a c<'rtuiit harbour, t-hu <‘vid<*nco of 
Mr, Smoaton, the colobratud f*nginot*i% of bin opinion or> fho subject, 
wiiH allowed. 

Loan AJan.sfiki.u, ({irdrrrinif //u' judtjmt’rd of fhf (Umrt, 

mhich iht'n included HunLKR, Akiiiiuuht and Wii.lkk, . . . 

'Pho quostion is, to what has this decay boon owing V The dt'bmdant 
ways to this bank. Why? Because it proven ts Uie back water. ^I’hat 
iH matter of opinion ; the whole case is a question of opinion, from 
facts agreed upon. Nobody can swear that it was the cause ; nobody 
bimught tliat it would produce this iniHcbief wlnut the bank was 
erect<'.d. . . , 

Mr. Sineatoii is oalletl. A confusion now' arises from a mis- 
application of tenna. It is objected that Mr. Snuialon is going to 
speak, not as to facts, but as to opinion. 'IMiat opinion, however, is 
deduced from facts whicli an^ not diapuied -the situafiori of banks, 
tlici course of tides and of winds, and the shifting of sands, llis 
opinion (loduw^d from all thoH<‘ fac.ls, is, that, inaUM‘inai,i<*ally spt^ak- 
ing, tlio bank m.iy contribute to the miscliief, bui» not sensibly. 
IVIr. Smeaton understands the construction of harbours, the causes 
of their destruction, and how remedied. In matters of science no 
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other witnesses can be called. ... 1 cannot believe that where the 
question is, whether a defect arises from a natural or an artihcial 
cause, the opinions of men of science are not to be received. Hand- 
writing is proved every day by opinion ; and for false evidence on 
such questions a man may be indicted for perjury. . . . 

I have myself received the opinion of Mr. Smeaton respecting 
mills, as a matter of science. The cause of the decay of the harbour 
is also a matter of science, and still more so, whether the removal of 
the bank can be beneficial. Of this, such men as Mr. Smeaton alone 
can judge. Therefore, we are of opinion that his judgment, formed 
on facts, was very proper evidence. . . . 

Note . — The matters upon which such opinion evidence can be given 
include, inter alia, causes of death, insanity, effects of poison, 
genuineness of works of art, value of articles, genuiness of hand' 
writing, proper navigation of vessels, meaning of trade terms, foreign 
law, etc. And in support of such opinion evidence the witness may 
prove experiments, inspection and other acts upon which he bases 
his opinion, although they were mad© or done in the absence of 
the party. See B. v. Heseltine, 12 Cox 404. In a trial for murder 
it was held that a medical witness, who had not seen the body, 
might be asked whether, in his opinion, assuming the facts describe 
by another witness who had seen the body to be true, the wounds 
could have been self-inflicted (B. v. Mason, 76 J. P. 184). 


BRISTOW ¥. SEQUEYILLE. 

EXCHEQUER. 1850. 

19 L. J. Ex. 289; 14 Jur. 674; 5 Ex. 275; 

82 R. E. 664. 

It is for the Jud^e to decide whether the skill of any proposed 
witness is sufiSicient to entitle him to be considered an 
expert”. A person whose knowledge of foreign law is 
derived solely fl^om study without actual practice may be 
held incompetent to give evidence on such matter. 


In order to prove the foreign law in force at Cologne, a witness 
was called, who stated that he was a jurisconsult and adviser to 
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tho PruHnian consul in England; that he had studied law at tho 
Univoi’sity of Loii>aig, and know Irom his studios there that the 
Code Napol4on was in foroo at dologue. It was ludd that ho was 
incompotont to prove tho law of (Cologne. 

The felliurintj is from the. Jurist: 

AijDEUsON, B. Tf a man who has studied law in Saveuiy and ncivor 
practised in Prussia bo c*OTnpotent to prove* tho law ol Prussia, vrhy 
should not a Fr(»nchman be* oomjxdent to prove it? (»r supposo £ 
wore to read, in a book about the law of Ohiiia, would the knowledge 
so ac<piirc>sd rendcu* my evidence* admissiblt* to prove lh«» law of Clhitia? 

. . . Would tho tc'stiTnoiiy of a man hi* receivable to prove ths 
English law who had stiidiod it abroad but Jiever in England? 

ItoM-’H, H. Jf you artj right in your argument you nii‘d 7iot have 
gone as far as Leipzig for a witness ; the tc'stiinony (da man who 
should say, “ 1 have boon to Oxford and studied the Oerman law 
there ”, would bo rcceivabUf, 

PoniiOOK, C.B. Supposes a cast* d(*pen(Ung on mf*du*al testimony, 
would tho ovidcinco of a man be rcx^idvahle w'ho had Htudi(*d me(liein«» 
at one of the univorsitios, but never priu*tiH(*d it.? 

The fvllounm) is from, the Uhw Journat - 

Aldkuson, B. If a man wiio has studied law in Saxony, and has 
never pra(^tisod in Prussia, is a oomp('tent witness, why may not a 
Frenchman, who has studied the books redating to (lhin«*K<‘ law, prove 
what the law of China is? 

Uoiii’K, B. Tf this is Hufliciont, it. would do to study tin* (J(‘rinan 
law at Oxford. 

PoIjLock, (J.B., and Plait, B., concurred in n‘jfcting the l•vid(*uc‘^ 

Note. — Foreign or Colonial law, whicdi in (mu* Courts is trt*al,ed «s 
a question of foet, is a subject upon which thet opinion of expt'rts is 
admissibh^, sinct* comi)<*t<iucy to form an opinion th(*re<>n can only 
he acquired by a course of sj^ec.ial Htiwly or exi)(‘ri(*nc(*. Although a 
question of fact, it is one which, by statute, is d<*terrniual»lc* by the 
Judge and not the jury (Administration of Justiot^ Act, 1920, s. 15; 
post, p. 502; Judicature. Act, 1925, s. 102; p(i.^t, p. 507). As to the 
judicial notice of English law, see ante, p. 15. 

The above case can scarcely be taken as laying down a di'finite rule 
that an expert witness must be a practition(*r. No formal judgiiKjnt 
is reported, the Judge's ideas being expr(‘SR<*d in loose and jndi'finito 
questions. It may well be doubted wheth<‘r the evldc*ric(* of a l(*nrned 
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iurisconsTilt or professor, who had never actually practised, would 
always be rejected. It would be strange that a young and compara- 
tively inexperienced practitioner should be admitted as a witness in 
preference to a learned professor of high reputation. The Judge 
would probably consider the general qualification of the proposed 
witness, and would not rely solely upon the question of practice. 
The above case shows that the Judges were not satisfied with the 
particular witness. 

The case seems to have been ignored in the later cases of Wilson 
V. Wilson, [1903] P. 157, and Brailey v. Bhodesia, etc., [1910] 
2 Ch. 96, in each of which the evidence of a person not practising 
in the particular country was admitted. As to the qualification of 
experts in handwriting, see E. v. Silverlock, infra, and post, p. 369. 


R. V. SILYERLOGK. 

CROWN CASES RESERVED. 1894. 

L. E. [1894] 2 Q. B. 766; 63 L. J. M. 0. 136; 72 
L. T. 298; 18 Cox 0. C. 104; 68 J. P. 788. 

In order to prove by comparison with admittedly genuine letters 
that a certain advertisement was in the handwriting of the accused, 
the solicitor for the prosecution was, after objection, allowed to be 
called as “an expert The solicitor testified that he had for the 
last ten years, and quite apart from his professional work, given 
considerable study and attention to handwriting, and especially to 
old parish registers and wills ; that he had on several occasions 
professionally compared evidence in handwriting, but had never 
before given evidence as to handwriting ; also that he had formed an 
opinion that the defendant was guilty before he began to compare 
the handwriting. The prisoner was convicted and appealed. 

The folloiving is from the Law BepoHs : — 

Loan Russell or Killowen, C. J. . . . It is true that the witness 
who is called upon to give evidence founded on a comparison of hand- 
writings must be peritus ; he must be skilled in so doing ; but we 
cannot say that he must have become peritus in the way of his 
business, or in any definite way. The question is, is he peritus? is 
he skilled ? Has he an adequate knowledge ? Looking at the matter 
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prafttically, if a witiioss is not skilltHl Uu' will 1>‘I! tin* jury to 

disroptard his cvi<l<‘iioe. Thoro is no duuision whi<*h ruqnin's that tho 
evidoneo of a man who is akillod in ooinpuriaj^ hrindv\ nf in*' aiul has 
formed a reliahlo oj)inion from past. expiM'ifUio**, should 1»* ove.Iudcd 
becauKo his exp<‘rieiieo has not htvn j.;ain<‘d in the way of his husiness. 
It is, however, really unnoceHsary to coiisiiler this point ; for it. seeniB 
from the siaUuneni in the present, east* tliat the witn»*ss was not. only 
pcriius, Imt. pcritun in the way of his l)asini*.ss. When oiiee it is 
determined tlint i.h(‘ ovidetiee is adniissihle* tlie, rest is tiiemly a 
question of its valiu‘ or wH‘ij:(ht>, anti this is entirely a nuest-ion for 
tho jury, who will atiacli more or less weii^hl 1<> it at*eor«lin;f as they 
believe ilu'^ witness to he 

f ’n;i viciifttt 

Nftir . — Th(* th'ijniiial Procedure Act, 3865. s, 8; post, p. 463, 
contains statutory pi'ovision for the proof of liaiulwrit in;; htdli hy tin* 
evidence of non-experts and hy tin* comparison of the dispute<l writin*; 
with a proved j^enuine writing; by the jury t heiust*Ivt*s. 

The opinion of u non-expert has also lu*(*u admitted ns to the value 
of a thing (It v. JMcrif, 29 T. h. ll. 332). 


FRYER y. GATHERCOLE. 

EXCHEQUER. iHMb 
i:-3 Jint. 0*1:2. 

On matters with respect to which it is practically impossible 
for any witness to swear positively, ordinary or “non- 
expert ” witnesses may give evidence of their opinions. 
So, on questions of identification, condition, comparison or 
resemblance, of persons or things, a witness may speak 
as to his belief or opinion, when he cannot swear posi- 
tively; although he has no special knowledge, skill or 
experience on such matters generally. 

To prove tho tuihlLcution of a libolloim pamphhd, a feinalo 
was callodj who dcpos(‘d to having iH*c<dv<*d from tlu* <l<*f<‘ndant a 
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copy of a pamphlet, of which she read some portions, and lent it i.o 
several persons in succession, who returned it to her, after which slit' 
wrote her name on it ; and, although there was no mark by which 
she could identify it, she helie'oed the copy produced to he the samr 
but could not swear that it was. It was held that this was proper 
evidence of identification of the pamphlet. 

Pollock, C.B. ... The question resolves itself into a question oi 
degree. The witness could say no more than this: “ I believe the 
copy of the pamphlet produced to be the same with that which 1 
received from the defendant, because when I lent that copy to other 
persons it was returned to me, and I had no reason to believe it 
otherwise when I last got it hack. I then for certainty put my namr 
to it.” If the name had been written in the first instance no doubt 
could have arisen. ... As has been truly argued, there are many 
cases of identification where the law would be rendered ridiculous ti 
positive certainty were required from witnesses. . . « The evidence in 
this case was therefore properly received; any objection to it go^'f. 
merely to its value. 

Alukuson B. ... She said slie read a portion — read several 
parts of it. She lends it to A B, he has it in his possession out of 
her sight, he returns her a similar book on the same subject, and 
she believes it is the same copy. It is open to contend that A B may 
have substituted another copy, and that that returned is not the 
same which was lent. The jury may judge how far that is probable 
or reasonable. 

Pabke, B. (in course of argument). ... In the identification o? 
person you compare in your mind the man you have seen with the 
man you see at the trial. The same rule belongs to every- species ci 
identification. 



xm TUK nVUDKS OF riiOoF. 


THE BURDEN OF PROOF AND THE RIGHT 
TO BEGIN, 

The term “burden of proof” Is used In two senses; us 

rogurtls (1) ilu* wholti cusc, (2) p:irtii’u!:ir t’;u-ts. Thus we 
liuvc* (c) wliai w«‘ purpose* tt) eull Hu* “ ” and 

the “particular" hiirden of pnM»l' (sen* /7i//>sou, JtO-IPi). 

( 1 ) The Ooifcrai lUtrdin ttf Fnxtf. 

Delon* the (Jo\u’t ran proeivd h> h(‘ar a ease, it is, 
ohvi(>iisl\, n(UM‘s.sary lo {leilornhno \vlntdi partv shall Ijej^iii, 
or u[)on whom tlu*. hiirdun of proof on tht^ wholo easte lien. 
The general rule is that the party who HlU^f;t*s any matter in 
issiu*. must prove', it. This would he Hinpdt'. ennufj[h if there 
were only one fact in issue, hut lliere. may he se.v(*ral fatds 
ill issue, tlio burden of proof of some*. Ikmu-j; on one party and 
of others on the other parly. position is prae.tioally 

this, that the burden of proof lies at first on the party aj^alnst 
whom judgment would be given it no evldenoe at all were 
adduced. When such party has sufVicdent «n*ideneo 

to entitle him to judfj;ruent if no further <’vidtuuu' were 
^jiven, the burden of proof shifts to ihe othiT part-v. and 
may repeatedly bo shift. 

In a eriminal ease then', is gc'.ne.rally no dilVie,ult\, us all 
the allegations are invariably inudo by t.he proseoutian, on 
whom the general burden of proof invariably lies. 

In a civil oase, the pleadings must be looked at in ordt.r to 
settle the cxucstion. The plnintitT naturally, in his statement 
of claim, makes the lirst alh^gutions. If Ilu* d(*h‘nda,iit, 
in his defence, pleads a lravarno, m* <l(‘.ni{d of an allegation 
made by tlie idaintiff, that puts it in issiu* and It'avc'.s the 
burden of proof upon the plaiutilT. If tln^ di*fc‘.ndant i>lea<ls 
a confesaion and avoidance^ admitting the plaint IfT’s allega- 
tion, but alleging further facts by way of dc'fenec!, ilm matter 
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in issue is not the plaintiff’s allegation, but that of the 
defendant, if denied by the plaintiff, and the burden of 
proof is therefore upon the latter. But if there are several 
allegations, and tlie burden of proof of some is on one party 
and of others on the other party, i.e., a distribution of 
issues, the general burden of proof is upon the plaintiff. 
This is so oven if all the allegations of fact are admitted by 
the defendant, and the only question in issue is the amount 
of unliquidated damages. The result is that the ^general 
burden of proof is almost invariably upon the plaintiff. 

The expression “ right to begin ”, frequently used in this 
connection, may seem inconsistent with the expression 
burden of proof ”, as both expressions refer to the same 
position, the position of the party who, on the facts, is to 
begin, but they indicate the different way in which such 
position may bo viewed. If such party has not sufficient 
evidence to establish his case by his own witnesses, he would 
consider his position a burden; if he has clearly sufficient 
evidence to make out a prima facie case, he would consider 
his position a right or privilege, as it would generally entitle 
him to both the first and the last word in the case, by way 
of reply (see hereon the Criminal Procedure Act, 1865, s. 2, 
post, p. 451; O. 36, r. 36, post, p. 539). 

(2) The Particular Burden of Proof. 

It has been indicated above that the burden of proof 
of any particular fact in issue is upon the party who alleges 
the s^rmative of such fact. It is only necessary to add, 
and to emphasise, that the substance, and not the mere 
form, of the pleading is to be considered. The position 
cannot be altered, nor can the Court be misled by the 
ingenious manipulation of language. This rule as to the 
burden of proof applies generally to negative averments, 
unless by reason of their complexity or difficulty of proof, or 
by virtue of some statutory provision, the burden is cast upon 
the person denying the allegation, as will be seen below. 
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AFFIRMATIVE AV ERM EN I S. 

AMOS Y. HUGHES. 

NISI PRIUS. 1835. 

L M. Hon. HM. 

The general burden of proof is upon the party who would be 
unsuccessful in the case if no evidenoo at all were given ; 
and suoh party has the right to begin. 

The burden of proof of any particular fact in issue is upon the 
party who alleges the affirmative thereof. 

Ill ail action for a brcucli of coutru<*t to laiilioss calico in a work- 
man lik<‘ maiiiioi*, ihc, <lcft5iidaiit. plcadinj' Uiai In* had done tlio work 
properly, tlio quoKtion aiusci as to which parly waw cut i| led to lio^in ; 
if was lu‘kl that the iilainlifi was. 

Aldekson, B., ruled that the plaintiff was entitled. lie said, 
quoslioiis of this kind wore not to be d<*cid('d hy situfily asccrtainiii'j; 
on which side the, affirmative, in point of form, lay ; the proper test 
iSi which party would be successful if no evidence at all were given? 
Now horo, supposing no cvidciico to ho givon on (‘it licr sidt', the defen- 
dant would be entitled to Uni verdict, for it is not to 1>(‘ aHsumod tluit 
the work was badly cxccut(‘(l ; therefoni the onus lies on the plaintiff. 

Nofr. — -It is always possible to make an alh^gniion in a in'gativc 
form, so that the defendant must answer it afTirmativoIy ; as in llie 
above case, where the defendant said “ he had doin' the work 
properly the idaintiff liaving alleged, aiipaiviitly, that it was “ not 
done proiierly The proof cannot be shifit'il by putt ing an allcga 
tion in a negative form. Tlio (piestion is, on the facts, who sul>- 
stantially alleges the “ ufTinuative in siilistauci' ” Ih' begins and 
proves. The next case is perhajis a still better illustration of the 
rule. 
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SOWARD ir. LBGGATT. 

NISI PRIUS. 1836. 

7 C. & P. 613. 

In determining the burden of proof and right to begin, it is 
not so much the grammatical language of the pleading 
which is to be considered as the substance and effect of 
it. The Judge should consider what is the real fact in 
issue, and who alleges the “afiinnatiYe in substance 
thereof. 

The plaintiff, being the landlord of the defendant, alleged that the 
latter “ did not repair ” the premises in question. The defendant 
pleaded that he “ did well and sufficiently repair the same. It was 
held that, notwithstanding that the defendant’s pleading was the 
grammatical affirmative, the burden of proof was upon the plaintiff. 

Lord Abinger, C.B. Looking at these things according to commoji 
sense, we should consider what is the substantive fact to be made 
out, and on whom it lies to make it out. It is not so much the 
form of the issue which ought to be considered, as the substance and 
effect of it. In many cases, a party, by a little difference in the 
drawing of his pleadings, might make it either affirmative or negative, 
as he pleased. The plaintiff here says, “ You did not repair ” ; he 
might have said, “ Yon let the house become dilapidated I shall 
endeavour by my own view to arrive at the substance of the issue, 
and I think in the present case that the plaintiff’s counsel should 
begin. 

The questions practically are — what is the matter in issue ? 
who brought it into question ? The party who did so must prove it- 
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THOOLMINGTON y. DIRECTOR OP PUBLIC 
PROSECUTIONS. 

HOUSE OF LORDS. 1035. 

[1935] A. 0. 462; 104 L. 1. K. B. BUJ; 153 L. T. 282; 
51 T. L. E. 446; 25 Cii. Api>. E. 72; 80 ('iox Cl 284. 

In a criminal case It is always the duty of the prosecution to 
prove the guilt of the accused beyond reasonable doubt. 
Subject to statutory exception and the defence of insanity, 
the Crown must prove every Ingredient in the crime. 

On a cliargo of murdor the Judge direetod the jury that once 
the Crown had proved the killing by the prisontn*, it muKt Ihi proHumed 
to be murder and that it was for the prisonor to- prove circumstances 
which would reduce the crime to manslaughter, or which would tsxcuse 
the homicide as an accident. It was hold that this was a mis- 
direction and the conviction was quaHhod. 

The folloumuj is from the Raw Jieports:'-' 

Loxin Sankey, L.C. (after a review of the (tvthorities). . . . 
All that is meant is, that if it i« proved that the couwuouh act of 
the prisoner killed a man and nothing cdso appears in Iho cast*, there 
is evidence upon which the jury may, not must, find him guilty of 
murder. It is difficult to conceive so bare and meagre a case, but 
that does not moan that the onus is not still on the prosocution. 

If at any period of a trial it was permissible for the Judge to 
rule that the prosecution had 08tablishc!sd its case, and that tho onus 
was shifted on the prisoner to i)rovo that ho was not guilty and that 
unless he disdiarged that onus tho prosecution was i:ntitl(»l to succeed, 
it would bo enabling the Judge in such a case to say that the. jury 
must in law find the prisoner guilty and so make the Judge decide 
the case and not the jury, which is not the common law. It would 
be an entirely different case from those exceptional instances of 
special verdicts whore a Judge asks tho jxiry to find c.ertain facts 
and directs thorn that on such facts tho pros<!cntion is oiititlod to 
succeed. Indeed, a consideration of such sjjocial voi'dicts shows that 
it is not till the end of the evidence that a verdict can jjropcrly be 
found and that at the end of the evidence* it is not for tho prisoner 
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to establish his innocence, but for the prosecution to establish his 
guilt. Just as there is evidence on behalf of the prosecution so there 
may be evidence on behalf of the prisoner which may cause a doubt 
as to his guilt. In either case, he is entitled to the benefit of the 
doubt. But while the prosecution must prove the guilt of the 
prisoner, there is no such burden laid on the prisoner to prove his 
innocence and it is sufficient for him to raise a doubt as to his guilt ; 
he is not bound to satisfy the jury of his innocence. 

This is the real result of the perplexing case of It. v. ScJiama 
(84 L. J. K. B. 395), which lays down the same proposition, although 
perhaps in somewhat involved language. Juries are always told 
that, if conviction there is to be, the prosecution must prove the 
case beyond reasonable doubt. This statement cannot mean that in 
order to be acquitted the prisoner must “ satisfy ” the jury. This 
is the law as laid down in the Court of Criminal Appeal in JB. v. 
Davies (29 T. L. R. 350), the headnote of which correctly states that 
where intent is an ingredient of a crime there is no onus on the 
defendant to prove that the act alleged was accidental. Throughout 
the web of the English criminal law one golden thread is always to 
be seen, that it is the duty of the prosecution to prove the prisoner’s 
guilt subjeot to what 1 have already said as to the defence of insanity 
and subject also to any statutory exception. If, at the end of and 
on the whole of the case, there is a reasonable doubt, created by the 
evidence given by either the prosecution or the prisoner, as to 
whether the prisoner killed the deceased with u malicious intention, 
the prosecution has not made out the case and the prisoner is entitled 
to an acquittal. No matter what the charge or where the trial, the 
principle that the prosecution must prove the guilt of the prisoner is 
part of the common law of England and no attempt to whittle it 
down can be entertained. When dealing with a murder case the 
Crown must prove (o) death as the result of a voluntary act of the 
accused ; and (b) malice of the accused. It may prove malice either 
expressly or by implication. For malice may be implied where death 
occurs as the result of a voluntary act of the accused which is 
(i) intentional ; and (ii) unprovoked. When evidence of death and 
malice has been given (this is a question for the jury) the accused 
is entitled to show, by evidence or by examination of the circum- 
stances adduced by the Crown that the act on his part which caused 
death was either unintentional or provoked. If the jury are either 
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satisfied with this explanation or, upon a nwiew of all the evidence, 
are left in reasonable doubt whether, oven if his oxplauaiion be not 
accepted, the act was unintentional or provoked, the i>risoner is 
entitled to bo acquitted. It is not the law of Knj»Iai)d to say, as was 
said in the summing-up in tho present cast'; “if the fVown satisfy 
you that this woman died at the ))risoner’K hands th(»n he has to 
show that thoio are circumstances to found in llu? <‘vid<*uce. which 
has been given from tlu*- witness-box in this case* whi<*h alleviate 
the crime so that it is only mauslaughtesr or which t'xe-use tho homicide 
altogether by showing it was a pure accidt'ni”. . , . 

Loans IlwwAit'r, Atktn, ToaimN and WntaiiT concurred. 

Order of fke <U>uri of (h'hninal A mu'rxrd rtnd cotivhfion 


NEGATIVE AVEUMENTwS. 

ABRATH Y. NORTH EASTERN RY. 

COURT OF APPEAI.. 18«3. 

L. E. 11 Q. B. D, 440; *52 L. J. 0. B. <*>20; 40 L, T. 
618; 82 W. E, 50; 47 J. P. 002. 

The burden of proof is, as a general rule, upon the party who 
alleges the matter in issue, even although his allegation 
involves a negative. 

When the party alleging has made out a prima facie ” case 
in support of his allegation, the burden of proof may shift 
to his opponent. 

Thus, in an action for malicious prosecution, wh<‘re tiu' plaintiff 
alleges that tho defendant instituted proceedings against him without 
reasonable and probable cause, the bnrdtiii is on the plaintiff to prove, 
not only the prosecution, but also jnwm f(udr, th(< want of nrasonable 
and probable caiise. The burden may tlion shift to th<* dtifendnnt to 
show that he had siich cause. 

7'Ac folloirma U from, the Law 'He.parU: 

Brett, M.R. ... It seems to me that the propositions ought to be 
stated thus: the plaintiff may give prima. facie <wi<lci!C(i which, unloss 
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it be answered either by contradictory evidence, or by the evidence 
of additional facts, ought to lead tlie jury to find the question in his 
favour : the defendant may give evidence either by contradicting 
the plaintiff’s evidence or by proving other facts ; the jury have to 
consider upon the evidence given upon both sides, whether they are 
satisfied in favour of the plaintiff with respect to the question which 
he calls upon them to answer; if they are, they must find for the 
plaintiff ; but if upon consideration of the facts they come clearly 
to the opinion that the question ought to be answered against the 
plaintiff, they must find for the defendant. Then comes this diffi- 
culty — suiipose that the jury, after considering the evidence, are left 
in real doubt as to which way they are to answer the question put 
to them on behalf of the plaintiff ; in that case also the burden of 
proof lies upon the plaintiff ; and if the defendant has been able, by 
the additional facts which he has adduced, to bring the minds of the 
whole jury to a real state of doubt, the plaintiff lias failed to satisfy 
the burden of proof which lies upon him. 

Bowen, L.J. . . . Wlienovor litigation exists somebody must go 
on with it ; tho plaintiff is the first to begin ; if lie does nothing he 
fails ; if he makes a pnnm fade case, and nothing is done to answer 
it, the defendant fails. The test, therefore, as to the burden of proof 
or onus of proof, whichever term is used, is simply this : to ask oneself 
which party will be successful if no evidence is given, or if no more 
evidence is given than has been given at a particular point of the case, 
for it is obvious that as the controversy involved in tho litigation 
travels on, the parties from moment to moment may reach points at 
which the onus of proof shifts, and at which the tribunal will have to 
say tliat if the case stops there it must be decided in a particular 
manner. The test being such as I have stated, it is not a burden 
that goes on for ever resting on the shoulders of the person upon 
whom it is first cast. As soon as he brings evidence which, until it is 
answered, rebuts the evidence against which he is contending, then 
the balance descends on the other side, and the burden rolls over until 
again there is evidence which once more turns the scale. That being 
ho, the question of onus of proof is only a rule for deciding on whom 
the obligation of going further, if he wishes to win, rests. It is not a 
rule to enable the jury to decide on the value of conflicting evidence. 
S'O soon as a conflict of evidence arises it ceases to be a question of 
onus of proof. 
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There is anothor point whioli muKi be cleared in or<lt*r to make 
plain wliat I am about to Ray. As causes are tried, the term onus 
of proof ” may be used in more ways than one. Sometimes when a 
cause is tried tho jury is left to find ^jonora Uy for tdilno' plaintiff 
or tho dofondaut, and it is in such a ease (‘sst‘nlial that tlu' Judge 
should toll the jiu'y on whom the burden of making out th<> ca«o 
rests, and when and at what period it shiftH. Ihnu<>s again may bo 
loft to the jury upon which they are to find generally for the plaintiff 
or tho dofendunt, and they ought to he told on whom ihe hurdtm of 
proof rests; and indeed it is to h<‘ observed that very ofh'ii tho 
burden of proof will be shift(‘<l within the seop(‘ of a pariieular issno 
by preaumi)tionrt of law which hav<» to be c*vplained io tin* jury. But 
there is another way of conducting a trial at Nisi l*rius, which is by 
asking certain dofinito questions of tlu^ piry. If ther<‘ is a conflict 
of ovidoneo as to these questions, it is iinnoct‘SKnry, uxei*pt for the 
purpose of making i»lain what th(‘ Judg»» is doing, to f»xplain to the 
jury about onus of proof, unless th(*r(» ar<‘ pn^sumptions of law, 
such as, for instance, tho presumption of considcTation for a bill of 
exchange, or a presumption of consideration for a <lci*d. And if the 
jury is asked by tho Judge a plain question, as, for instance, whether 
they believes or clisboliove the principal witness ralh^d for the plaintiff, 
it is unnecessary to explain to them about tlui onus of proof, lu^'.ause 
tho only answer which they have to give, is ** Yes ” or N(» ”, or else 
they cannot tell what to say. Ff fch<» jury cannot make up tlu'ir minds 
upon a question of that kind it is for the .Jiulgt^ to say which party 
is ontitLed to tho verdict. I do not forg<*t that there ar<i canons 
which are useful to a Judge in commenting upon evidcuiee und rules 
for determining the weight of conflicting evidence ; but they are not 
tho same as onus of proof. 

Now in an action for malicious prosecution the plaintiff has the 
burden throughout of establishing that the circuinHt.an<’<«K of the 
prosecution were such that a .ludge can see no r<*aKot>ahlc or probable 
cause for instituting it. In one sense this is the assertion of a 
negative, and wo have been pressed witli the pro|toKltif>u that when a 
negative is to he made out the oinis of proof shifls. 'I’hat is not so. 
If the assertion of a negative is an essential part of tho plaintiff’s 
case, the proof of the assertion still rests upon tho plaintiff. The 
terms ” negative ” and ” aflirniative ” art‘ art<‘r all relative and not 
absolute. In dealing with a question of ii<*gligencj* that ttu'm may he 
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considered either as negative or afl&rmative according to the definition 
adopted in measuring the duty which is neglected. Wherever a 
person asserts a&rmatively as part of his case that a certain state 
of facts is present or is absent, or that a particular thing is insufiS.- 
cient for a particular purpose, that is an averment which he is bound 
to prove positively. It has been said that an exception exists in 
those cases where the facts lie peculiarly within the knowledge of the 
opposite party. The counsel for the plaintiff have not gone the 
length of contending that in all those cases the onus shifts, and that 
the person within whose knowledge the truth peculiarly lies is bound 
to prove or disprove the matter in dispute. I think a proposition of 
that kind cannot be maintained, and that the exceptions supposed to 
bo found amongst cases relating to the game laws may be explained 
on special grounds. . . . 

The ground of our decision comes back to what was suggested, 
Who had to make good their point as to the proposition whether the 
defendants had taken reasonable and proper care to inform them- 
selves of the true state of the case ? The defendants were not bound 
to make good anything. It was the plaintiff’s duty to show the 
absence of reasonable care. . . . 

Fby, L.J., concurred. 

Note . — It will be observed that in an action for malicious prosecu- 
tion, the plaintiff makes two main allegations, (1) that the defendant 
prosecuted him, (2) that he had no reasonable cause for the prosecu- 
tion ; the first being ajB&.rmative and the second negative. The burden 
of proof of both of them is on the plaintiff. 

A noticeable instance of the shifting of the burden of proof is 
afforded by the Bills of Exchange Act, 1883, s. 30 (2), see post, 
p. 466. 

A negative averment must be distinguished from a contradiction 
of a positive averment, technically known as a “ traverse The 
former is part of the allegation which has, generally, to be proved 
by the party making it. The latter is an answer to the allegation of 
the opposite party, who must prove his allegation. 


L.B. 


10 
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R. Y. TURNER. 

KING’S BENCH. 1816. 

5 M. & S. 206. 

In some cases, If a negative averment is made by one party, 
and the facts involved are so numerous or complex or are 
so peculiarly within the knowledge of the other party that 
it is practically impossible for the party alleging to prove 
such negative, the burden of proof thereof may be on the 
party within whose knowledge such facts are, and not upon 
the party alleging. 

So, ill a prosocutioii against a carrier for having phoasantB and 
hares in his possossiou without being qualified or authoriHcd by law 
to do so ; as there were ten different quaUfications rocognised by the 
game laws, and the prisoner knew which qualification, if any, he 
had, it was held that the burden oX proof was ux>ozi him to show what 
qualification he had, notwithstanding that the absimco of qualifica- 
tion was affirmatively alleged by the prosecution. Otherwise the 
prosecution would have been obliged to negative expressly the whole 
of the ten possible qualifications. 

Loitn ELLBNiiojtoucsa, C.J. The question is, upon whom the o/n/.s 
in'obandi lies ; whether it lies upon the jiarHon who affirms a qualifiru- 
tioii, to prove tlio affirmative, or upon the inXorinor, who thuiios any 
qualification, to prove the negative. There are, I think, about ten 
different heads of qualification enumerated in the statiiU), to which 
the proof may be applied ; and, according to the argument of to-day, 
every person who lays an information of this sort is bound to give 
satisfactory ovi donee before the magistrah^s to negative the defen- 
dant’s <]uali{Ication upon each of those several heads. '^rh<^ argument 
really comes to this, that there would be a moral impossibility of 
ever convicting upon such an information. If the informer should 
ostal>lish the negative of any part of thesis different (jualifieaiioJiB 
that would bo insuffieient, because it would b<‘ said non liqutdj but 
that the (hifeiidaiit may be qualified under othin*. And dot‘S not, 
tlion, common sense show', that the burden of proof ought to be 
cast on the person who, by establishing any one of the qualifications, 
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will be well defended? Is not the statute of Anne, in effect, a pro- 
hibition on every person to kill game, unless he brings himself within 
some one of the qualifications allowed by law ; the proof of which 
is easy on the one side, but almost impossible on the other? . . . 

Bavxev, J. I have always understood it to be a general rule, that 
if a negative averment be made by one party^ which is peculiarly 
within the knowledge of the other, the party within whose knowledge 
it lies, and who asserts the afRrmative, Is to prove It, and not he who 
avers the negative. And if we consider the reason of the thing in this 
particular cas.e, we cannot but see that it is next to impossible that 
the witness for the prosecution should be prepared to give any 
evidence of the defendant’s want of qualification. If, indeed, it is 
to be presumed that he must be acquainted with the defendant, and 
with his situation or habits in life, then he might give general 
evidence what those were; but if, as it is more probable, he is 
unacquainted with any of these matters, how is he to form any 
judgment whether he is qualified or not, from his appearance only 9 
Therefore, if the law were to require that the witness should depose 
negatively to these things, it seems to me, that it might lead to the 
encouragement of much hardihood of swearing. The witness would 
have to depose to a multitude of facts ; he must swear that the 
defendant has not an estate in his own or his wife’s right of a 
certain value ; that he is not the son and heir-apparent of an esquire, 
etc. ; but how is it at all probable that a witness should be likely 
to depose with truth to such minutiopl On the other hand, there 
is no hardship in casting the burden of the affirmative proof on the 
defendant, because he must be presumed to know his own qualifica- 
tion, and to be able to prove it. . . . But if the onus of proving the 
negative is to lie on the other party, it seems to me that it will be 
the cause of many oflFenders escaping conviction. I cannot help 
thinking, therefore, that the onus must lie on the defendant, and 
that when the prosecutor has proved everything which, but for the 
defendant’s being qualified, would subject the defendant to the 
penalty, he has done enough ; and the proof of qualification is to 
come in as matter of defence. . . . 

Holroyd, J. It is a general rule, that the affirmative is to be 
proved, and not the negative, unless under peculiar circumstances, 
where the general rule does not apply. Therefore, it must be shown, 
that this is a case which ought to form an exception to the general 
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rulo. Now all the qualifications mentioned in the statute are pecu- 
liarly within the knowledge of the party qualified. If ho bo entitled 
to any such estate as the atntuto reciuiros, lu*. niay prove it by his title 
deeds, or by receipt o£ the rents *nul lirotits ; or if lie is son and heir- 
apparent, or servant to any lor<l or lady of a manor appointed to kill 
game, it will bo a defence. All these' cpialirn^atioiis are peculiarly 
within the knowledge of the party hinmelf, whereas the prosecutor 
has probably no means whatever of proving a disqualification. . . . 

Note , — The law on the subject-inatter of this case is not £r<*e from 
doubt, and the above (^a«e lias itself Ihm'h eriticiwsi. If th(» nt'gative 
averment bo a simpUi one, as doing something “ without consent of 
tho owner*’, th(i burd<»n of pnmf would unclouhti'dly Ik* upon the 
person so alleging, as lie eoubi easily satisfy it. But if tlu* av<»rmont 
bo complex, as in ilic abovt-i caw', or dllfieult of protd, the matter is 
not so clear. In WHtUnnH v, (1Q33), 349 L. T. 190, Talbot, J., 

stated thfit in hi,s opinion, on a cliargt^ <d* using a niot-or vehicle with- 
out there being in forc<i a policy of inMururi<‘<< complying with the 
Koad Trafiic Act, 1930, th(4 oiiiw was on the to prove possession 

of such a policy. In that case then? was in fact some evi<lence given 
by tho prosecution that t.he acouH<‘d ha<l not such a policy: it is sub- 
mittod, in the light of Woultthimjfon- v, I), /*. /\ p. 140), that 

the prosecution must at least alw'ays first rnalo* out a prirna facie 
caso by showing from the siirrounding einmnistances that there is 
some ground for supposing that tln^ aiwused is in d(dauif>. 

Some statutes expressly put upon the person charged the burden 
of proof of exemption, qualification, abs^mco of fraiuluh'ut intent, 
and similar matters. The following may Is? nu'ntioned * 

1. Tho Summary .Jurisdiction Act, 1848, s. 14 (po.sf, p. 440). 

2. Tho h’oreign E'nlistmeut Act, 1870, m. 8, 9. 

3. Tho Summary Jurisdiction Act, 1879, s. 39 (pastj p. 465). 

4. Tho FiXplosivo Substances Act, 1883, h. 4, 

6. Tho Merchandise Marks Act, 1887, s. 2. 

6. Tho Merchant Shipping Act, 1804, ss. 457, 69*7 {post, pp. 477, 
479). 

7. 1’he Money-L(‘iider8 Act, 1900, s. 5. 

8. Tho Bankruptcy Act, 1914, s. 154. 

9. Tho Moiuylondt^rs Act, 1927, s. 30. 

10. The Food and Drugs (AduU<iratioii) Ac.i, 3928, ms. 1, 29. 

11. The (/oinago OfEenc(‘.s Act, 1936, ss. 7, 8, 9 and 30. 

Many otli<!r examples might lx? givtm, tln*r(t Ixuiig a growing 
tendency to put such proof upon tlu‘ ixirson chargexi. 

Also there are many statute.s which declani that ciTtain inatbire 
or positions are to bo “presumed’*, “deemed**, <!l,c. These may be 
said also to affect th<i burden of proof (s«h'. post, p. 155). 
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MERCER T. WHALL. 

QUEEN’S BENCH. 1845. 

14 L. J. Q. B. 267; 9 Jur. 576; 6 Q. B. 447. 

WheneTev, on the pleadings, the plaintiff has to prove any of 
the facts in issue, or the damages which he claims are 
unliquidated, he has the right to begin, although the 
affirmative of all the other matters in issue is upon the 
other party. 

In an action by an attorney’s clerk for wrongful dismissal, the 
defendant pleaded that the plaintiff had been guilty of certain 
misconduct, for which he was dismissed. The plaintiff put in a 
replication de injwria (which put in issue the misconduct). It was 
held that the plaintiff was entitled to begin. 

The following is from the Law Journal : — 

Loud Denman, C. J. (delivering the judgment of the Court, which 
then included Pattbson, Wilmams and CoLEaiDOB, JJ.). The 
natural course would seem to be, that the plaintiff should bring his 
own cause of complaint before the Court and jury, in every case 
where he has anything to prove, either as to the facts necessary for 
his obtaining a verdict, or as to the amount of damage to which he 
conceives the proof of such facts may entitle him. ... It appears 
expedient that the plaintiff should begin, in order that the Judge, 
the jury, and the defendant himself, should know precisely how the 
claim is shaped. This disclosure may convince the defendant that 
the defence which he has pleaded cannot be established. ... If in 
an action for damages the damages are ascertained, and the plaintiff 
has a prima facie case on which he must recover that known amount, 
and no more, unless the defendant proves what he has affirmed in 
pleading ; here is a satisfactory ground for the defendant’s proceeding 
at once to establish that fact. But if the extent of damage is not 
ascertained, the plaintiff is the person to ascertain it, and his doing 
so will have the good effect of making even the defence, in a vast 
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majority of cases, much more oasily understood for all who are 
interested with the decision. , . . 

iVofe.-— There is an acknowledged difficulty in casoB where the 
proof of all the issues of a fact is upon the dtvforidant, and that 
of tho amount of damages is upon the plaintiff. Formerly the 
authorities woro conflicting, but the above swms to have W'ttled 
the rule as stated. 


PONTIFEX Y. JOLLY. 

NISI PRIUS. 1839. 

9 (1. & P. 202. 

The right to begin is settled by the pleadings, and cannot be 
altered by any admissions made at the trial. 

The plaintiff sued upon a bill of exchango. On tlui pleadings, 
acceptance and indorsement of the bill were d<uu(^d. At the trial, 
Mr. Richards, for tho defendant, said lie would admit the acceptance 
and indorsement, and he proposed to open the ease on the other pleas, 
tho burden of which lay upon the defendant. He was not allowed 
to do so. 

Aldbrson, B. T think Mr. Richards now admitting the acceptance 
and indorsement will not entitle him to begin. On this record the 
plaintiff is entitled to begin. 
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THE QUANTUM OF PROOF. 

CIVIL AND CRIMINAL CASES. 

The rules of law cannot, with advantage, deal generally 
and directly with the quantity or amount of evidence 
required in proof of any particular question, its oo^enoy or 
its wei^t. Such matters must, as a rule, be left for the 
Court itself to determine in each particular case ; the law 
conoeming itself mainly with questions of admissibility of 
evidence. But it may be stated, as a clear proposition, 
that a greater de^ee of coniriotion, or a nearer approach to 
certainty, is required to establish a criminal charge than is 
required in a civil case. The individual rules of evidence 
are, indeed, generally the same, whether in civil or criminal 
cases (see posf, pp. 183, 412), in the Superior or .the Inferior 
Courts (see post, p, 167), subject to certain exceptions (see 
post, p. 152). But the ultimate result of the whole evidence 
must, on a criminal charge, be weightier and more convincing 
than the minimum upon which a civil claim might be held to 
be established. It is commonly said that a civil claim may 
be proved by pTeponderance of evidence, whilst a criminal 
charge must be established beyond all reasonable doubt. It 
is the duty of the Judge in the latter case to tell the jury 
that they should not convict a prisoner unless they are 
satisfied of his guilt beyond all reasonable doubt; they must 
not convict because they think there is rather more evidence 
against him than for him. The miles also as to corrobora- 
tion (see post, p. 156), evidence of character (see ante, p. 101), 
evidence of prisoners, their husbands and waives (see post, 
p. 273), and confessions (see post, p. 197), all show a leaning 
in favour of the prisoner. 
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Sometimes there appenrs an allegation of criminality in 
cliril proceedings (hoc ante, p. 27). Then the (picslion occvirs 
whether it uiust be proved with as uineh strictneSH as 
in actual criminal procoodings. There uppt'.avH to bo some 
doubt upon this, although there is said to bo an equal 
presumption of innocence (see ante, p. 27). Taylor (§ 112) 
and Stephen (Art. 94) consider there must he the same strict 
proof, but Phipson (p. 11) says the weight of opinion is to 
the contrary. (Soo Chalmers v. Shnekrll, CV C, P. 475; 
Willmett V. 1 farmer, 0 C, & P. C95; Viiuijhion v. Ij. <ft N. W. 
By., Tj. R. 9 Ex. 93; Stathani v. Slat ham, (19291 l\ 131.) 

The differences between clYil and criminal cases^ as regards 
ovidonco, may bo shortly suininariBod thus: — 

(1) Stricter proof is required to prove criirK^s than civil 
claims. They must be proved beyond nil reasonable doubt. 
Corroboration is more frequently riiquiro<i, as in treason (see 
post, p. 156), and perjury (see post, p. 157). In practice, 
the evidence of an aocompUco is not suiVieient to convict 
(see post, p. 158). 

(2) A prisoner can always give evithuioo of his good 
oharaoter, which can ho answered by evidimce of Ins bad 
character (see ante, p. 321). Tn civil cases evidence of 
character is only admissible when it is in issiu*. (see ante, 
p. 115), or when damages depend on it (s(u? ante, p. 320), 

(3) The rules as to tho evidence of the parties theiuHolvos 
are somewhat different. In civil cases, tlui parties and 
their husbands and wives are generally hotli couqxdent and 
compellable witnesses, Tn criminal eases, ]>riHon(‘.rK and tluur 
husbands and wives wore, until 1898, g(uujrully incompetent. 
Now they are competent, but, with certain important tixccp- 
tions, only with the prisoner's consent (CJrimiiial Evidence 
Act, 1898, see post, pp. 273, 480). 

(4) Admissions made by iho parties for tiu' piirposes of 
the trial are freely admitted in civil cases, but not in criminal 
cases (see ante, p. 38); and even confessions arc not admitted 
unless they are proved to bo quite voluntary (see post, }>. 197). 
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(5) Depositions of absent witnesses are more readily 
available in criminal than in civil cases (see post, p. 414). 
On the other hand, the evidence of witnesses abroad is more 
available in civil cases (O. 37, r. 5, see post, p. 541). 

(6) In civil proceedings unstamped documents cannot be 
given in evidence. In criminal proceedings they can be (see 
Stamp Act, 1891, s. 14, post, p. 475). 

(7) In trials for homicide, dying declarations are admitted 
(see post, p. 244). In civil cases they never are. 

(8) Generally, the rules of evidence may, by consent of 
the parties or order of the Court, be relaxed in civil cases (see 
for instance, O. 30, r. 2, post, p. 537; O. 32, rr. 1, 2, 4, 
post, pp. 538-9; O. 33, r. 3, post, p. 539; 0. 37, rr. 1, 5, 
post, pp. 540, 541); but they cannot generally be so relaxed 
in criminal cases. 

(9) In the event of improper admission or rejection of 
evidence, a judgment in a civil case cannot be set aside, 
and a new trial granted, unless the Court of Appeal is of 
opinion that “ some substantial wrong or miscarriage has 
been thereby occasioned ** (O. 39, r. 6, post, p. 545). 

formerly, it was held that a conviction in a criminal 
case, in such event, must be quashed, as it is the duty of 
the Judge to see that the prisoner is not convicted upon any 
but legal evidence. But it is now provided that the Court 
of Criminal Appeal may dismiss an appeal if they consider 
that ‘ ‘ no substantial miscarriage of justice has actually 
occurred ” (Criminal Appeal Act, 1907, s. 4 (1), post, p. 489). 

(See generally hereon Best, §§ 94-99; Phipson, 10-11; 
Kenny, Criminal Law, Ch. xxvi; Harris, Criminal Law, 398.) 

COGENCY AND WEIGHT OF EVIDENCE. 

Although, as we have seen, the law does not itself generally 
deal with cogency and weight of evidence, it may be useful 
to refer to certain matters which the Court would naturally 
consider in determining such questions. As regaids the 
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witnesses and the reliance to be placed upon them, the 

CtHiri. would oliviously eonsuU‘r tludr (<i) a,uo. (/>) apparent 
iiitidlipfonuc, (c) opportiinitioH of ohsurvat ion, (d) ujeinory, 
{f) <ir bias, (/) rnannor answ«M'in^' qiu‘Ktioiia, 

(f/) o,onfid(‘n(‘i* f)r nervousni’Ka, and snali-liktt ninttors. As 
regards the nature of the evidence somothin^ may dopend 
upon whether it is din^ct cn- oinMiuislanlial {soi* p. 04); 

or upon wht*,Ui<‘r it is oral, tl(Kunn<udary or r*‘at iseo post, 
p. 2()8). JMor(‘ov(T, tu‘rtaiii evidence, although legally 
admissive, may be practically worthless (see poni, pp. loi, 
210), even to such an extent that. tin*, dtulf^e inijuflit properly 
tell the jury t<j <lisn*.^ard it altojjfetliia*, as. For (‘\ample, the 
imi'orrohorahul ovid(*.ne.e of aee.oni}>ne4^s (set' />o.y/, p. 158), or, 
in c‘.ortain eireiinistaiuu's, admissions hy prist»iu‘rs (st‘o post, 
p. 187). 

In some oases the sufiioiency of ovldenoe Is dealt with by 
Statute; mainly in thre^o ways, nh., hy providing that: — 

(rt) certain matters may ho, provtal hy spt'c.if’nul or pre- 
appointed evidence. 

(?}) certain mattiers sliall not ho e.onsulered proved withotit 
c(»rrohorative ovidcnca’. 

(c) eertuin matters may not bc». provetl without written 
evidence. 

It is propos('d to eonsidor these inatl<‘rs shf>rUy. further 
particulars can be ascertained by nth'renee. to i.he various 
]>rovisions quoted. 


PRE-APPOIN TED K V ID ENC^ E. 

With rttgard l,o the first class of sueli provisions, 1h<*,re is 
some otjnfusion and uncertainly. Thi're would staun to ho 
only two positions to he provided for; those in which certain 
matters are to be prima facie evidemee, and ihoscj in which 
they are to be conclusive evidence. Ihil. no ftwviT than six 
different expressions are used in this connection in various 
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Statutes, and the matter is further complicated by the addi- 
tion of such words as “ unless he proves “ unless he can 
show etc., in some eases, while they are absent in other 
cases. Thus, by the Yarlous sections of Statutes mentioned 
aftev the seueral expressions following, certain matters are : — 

“ Evidence ”, — ^Industrial Societies Act, 1893, s. 75; 
Merchant Shipping Act, 1894, ss. 64 (2), 239, 240, 691 (3), 
695 (2), 719 (see post, p. 476); Friendly Societies Act, 1896, 
s. 100; Bankruptcy Act, 1914, ss. 137 (1), 138 (1), 139, 141 
(see post, p. 499); Lead Paint Act, 1926, s. 5 (3); Companies 
Act, 1929, ss. 120 (2), 138 (see post, p. 516); Children and 
Young Persons Act, 1933, ss. 1 (5), (6), 100 (see post, 
p. 524). 

“ Prima facie Evidence Partnership Act, 1890, s. 2 (3) 
(see post, p. 4731; Coinage Act, 1891, s. 1 (3); Industrial 
Societies Act, 1893, s. 34; Companies Act, 1929, ss. 68, 102, 
282 (see post, p. 516); Road Traffic Act, 1934, s. 33 (see 
post, p. 534). 

“ Sufficient Evidence ".—Fertilisers and Feeding Stuffs Act, 
1926, s. 22 (1); Food and Drugs (Adulteration) Act, 1928, 
s. 28 (3) ; Companies Act, 1929, s. 15 (2) ; Rights of Way Act, 
1932, s. 1 (3) (see post, p. 520). 

"Conclusive Evidence”. — Bankruptcy Act, 1914, ss. 137 
(2), 143, 144 (2) (see post, p. 499); Companies Act, 1929, 
ss. 15 (1), 208 (1), 378 (2) (see post, p. 616) ; Local Govern- 
ment Act, 1933, s. 233 (see post, p. 532). 

" Presumed — Children and Young Persons Act, 1933, 
ss. 4 (2), 17, 99 (2) (see post, p. 524). 

" Deemed — ^Money-Lenders Act, 1900, s. 5 ; Official 
Secrets Act, 1911, s. 1 (2) (see post, p. 496); Criminal Law 
Amendment Act, 1912, s. 5 (2), (3); Bankruptcy Act, 1914, 
ss. 138 (2), 144 (1) (see post, p. 499); Companies Act, 1929, 
ss. 120 (3), 378 (1) (see post, p. 517); Children and Young 
Persons Act, 1933, ss. 1 (2), 6 (3), 17, 99 (1) (see post, 
p. 524). 
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Some of the above provisions might properly be put under 
the heads of “ Eelevancy “ Frcsuniptions and “ Burden 
of Proof”, but they all appear to affect the question o£ 
quantity of Proof, and it is convenient to coTisi<l(‘r them under 
a single head. The provisions thomRolves are mostly set out 
at the pages given above. 


CORROBORATIVE KVTDENC^K. 

With regard to the second class of statutory provisions 
respecting the quantity of proof required, those requiring 
corroboration, the result can be clearly and definite* ly 
stated. The general rule is that the Court can act upon the 
unoorroborated eridenoe of a single witness if satisfied with 
such evidence, and thoro appears to have bocm only one 
case in which the Judges thoinsolvos, without statutory 
provision, required corroboration, that is in prosce.utions for 
perjury, for the obvious reason stated in 1710 by Holt, O.J., 
in the case of R. v. Mufioot, 10 Mod. 102, whore he said that 
the evidence for the prosecution must bi^ ” ririore numerous 
than the evidence given for tlio d(*.fon(lant ; for else there is 
only oath against oath Tins rule is now luadt*. st.atutory 
by the Perjury Act, 1911, s. 13 (sec p. 405), tln^ result 

being that corroboration is now legally roquinwi only by 
Statute, as follows. 

Corroboration Is required by Statute, as a matter of law, 
in the following oases: — 

(1) Offences under the Act of Supremacy, 155H (sei*, 
p. 427). 

(2) High Treason, by the Treason Acts, I (>05 (sec po«t, 
p. 429), and 1795 (sec posf, p. 431). 

(3) Offences under the Blasphemy Act, 1(\07 (stu*. 
p. 430). 

(4) Personation at Rlcctions, by the I*arliaincntary 

Eegistration Act, 1843 (see p. 434). 
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(5) Affiliation, by the Bastardy Acts, 1845 (see post, 
p. 437) and 1872 (see post, p. 461). 

(6) Breach of Promise of Marriage, by the Evidence 
Further Amendment Act, 1869 (see post, p. 459). 

(7) Removal of Paupers, by the Poor Law Act, 1930, s. 96 
(C) (see post, p. 520). 

(8) Offences under the Criminal Law Amendment Act, 
1886 (see post, p. 469). 

(9) Perjury and subornation of Perjury, by the Perjury 
Act, 1911 (see post, p. 495). 

(10) Generally, in all offences, the unsworn evidence of a 
cliild of tender years, given on behalf of the prosecution, 
must be corroborated, by the Children and Young Persons 
Act, 1933, s. 38 (see post, p. 527). 

It should be observed that in the first foitf oases two 
witnesses are expressly required. In the other six oases 
oorrob oration only is required, which may be not only by a 
second witness, but in any other manner, as by conduct or 
admission (Bessela v. Stem, post, p. 172), or circumstances. 
The kind of corroboration must depend upon the nature of 
the partloular oharge (i?. v. Wmkel, 76 J. P. 191). 

In the ten cases already mentioned corroboration is a 
matter of la^; the charge or position in question in such 
cases cannot be legally established without it. But there are 
a few oases in which it has become the practice of the Courts, 
as a matter of precaution or prudence, to require corrobora- 
tion. Thus — 

Corroboration is required by praotloe, as a matter of 
precaution, in the following oases: — 

(1) In criminal cases, as regards the evidence of an 
accomplice on behalf of the prosecution (see post, p. 158)- 

(2) In civil cases, where a claim is made against the estate 
of a deceased person (see post, p. 161). 

(3) In divorce cases, on behalf of the petitioner (see post,. 

p. 162). 
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WRITTEN PWIDENCE. 

The Law not only, in many casofl, r€'(|uircH certain trans- 
actions to be actually in writing-, or created hy writing; it 
also requires, by various Statutes, written ^^vi(le,nco of certain 
transactions, which may aci.iially be created vcThally, and 
may legally exist prior to and indcipendontly of any writing 
(see, e.g.t Marino Insurance Act, s, 21, pont^ p. 487), 

although writing i»iay he rcbqnired to render thorn actiouablo. 
Transactions, such as assignincntH, nupiiring writiing for their 
creation or existence appear to he (pute outsidt^ the. Law of 
Evidence. 

Written evldenoe is required by the following Statutes 

{inter alia) for the matters spe(dtiod in tluj particMilar Hcctioiis 
referred to : — 

(1) Statut(?. of Fraxids, 1077, h. 4 (se.o poitf, p. 42{)). 

(2) Statute of Frauds Amendment Act, 1828, ss. 1, 0 
(post, p. 482). 

(3) Sale of Goods Act, s. 4 (se(‘ post, p. 475). 

(4) Marine Insurance Act, llKKl, s. 22 (sec post, p. 487). 

(5) Moneylenders Act, 1927, s. b (sea* //(>«/, ]). 515). 


R. T. BASKERYIIiLE. 

COURT OF CRIMINAL APPEAL. I9l<i. 

L. R. [191G] 2 K. B. GGS; 80 L. J. K, B. 28; 

115 L. T. 458; 00 S. J. 090. 

It is a rule of practice, though not of strict law, that a person 
should not be convicted on the uncorroborated evldenoe 
of an aocomplloe. The Judge ought, therefore, to advise 
the jury not to convict on such evidence, although the 
jury may legally convict in spite of such advice. 
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The following is from the Law Reports : — 

Lobd Kbading, C. J, {delivering the judgment of the Court). There 
is no doubt that the uncorroborated evidence of an accomplice is 
admissible in law. . . . But it has long been a rule of practice at 
common law for the Judge to warn the jury of the danger of con- 
victing a prisoner on the uncorroborated testimony of an aocomplicoj 
and, in the discretion of the Judge, to advise them not to convict 
upon such evidence ; but the Judge should point out to the jury 
that it is within their legal province to convict upon such uncon- 
firmed evidence. . . , This rule of practice has become virtually 
equivalent to a rule of law, and since the Court of Criminal Appeal 
Act came into operation this Court has held that, in the absence of 
such a warning by the Judge, the conviction must be quashed (1?. v. 
Tate, [1908] 2 K. B. 680). If after the proper caution by the Judge 
the jury nevertheless convict the prisoner, this Court will not quash 
the conviction merely upon the ground that the accomplice’s testi- 
mony was uncorroborated. ... In considering whether or not the 
conviction should stand, this Court will review all the facts of the 
case, and will bear in mind that the jury had the opportunity of 
seeing and hearing the witnesses when giving their testimony. But 
this Court, in the exercise of its powers, will quash a conviction even 
when the Judge has given to the jury the warning or advice above 
mentioned if this Court, after considering all the circumstances of 
the case, thinks the verdict unreasonable, or that it cannot be 
supported, having regard to the evidence (Court of Criminal Appeal 
Act, 1907, s. 4 (1) ). This jurisdiction gives larger powers to inter- 
fere with verdicts than had heretofore existed in criminal cases. In 
addition to the rule of practice above mentioned, there are, with 
regard to certain offences, statutory provisions that no person shall 
be convicted upon the evidence of one witness, unless such witness be 
corroborated in some material particular implicating the accused, e.g., 
the Criminal Law Amendment Act, 1885, ss. 2 — 3. In these cases, 
the law is that the Judge, in the absence of such corroborative 
evidence, must stop the case at the close of the prosecution and direct 
the jury to acquit the accused. Where no such statutory provision is 
applicable to the offence charged, and the evidence for the prosecu- 
tion consists of the uncorroborated testimony of an accomplice, the 
law is that the Judge should leave the case to the jury after giving 
them the caution already mentioned. ... As to the nature and extent 
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oi the corroboration required ... wo have como to the conclusion that 
tlio better opinion of the law upon this point is that stak'd in It. v. 
^tuhhSf Dears. C. C. 565, by Parke, B., namely, tluit tho evidence of 
an accomplice must bo confirmed not only as to tho circumstances of 
the crime, but also as to the identity of tho prisoner. Tho learned 
Baron does not moan that thoro must bo confirmation of all tho 
circumstances of the crimo, that is unnocesHary. It is sufliciont if 
thoro is confirmation as to a material circumatan<*o of the crime and 
of tho identity of the prisoner. . . . Tho tost applicahU' to determine 
tho nature and oxtont of the corroboration is thus tho HUine whcithor 
tho case falls within tho rule of practice at common law or within 
that class of offoncos for which corroboration is roquirod by statute. 

. . . The corroboration Jie(»d not be direct evidence that the accused 
committed tho crimo ; it is sufficient if it is mt'ndy circuinslantial 
ovidonco of his coniKu'-tion with tho crime. . . . Th(^ <|iU‘siion was 
discussed on tho hearing of this appt'al wlu't.her ihc» ovidiuicc of an 
ace.omplico against two prisoners, eorrohorak'd as to one prisoner’s 
participation in the crimo, but not as to the other, can he regarded 
as corroboration with regard to both prisom^rs. We think tho law is 
correctly slated by Aldcrsou, B., in It v. Jenkins^ 1 (lox (). <5. 177. 
Tho loarncd Baron said : ** Where there is one witness of bad 
character giving evidence against both prisoners, a confirmation of 
his testimony with regard to one, is no confirmation of his testimony 
as to the other.” 

Note. — ’I'he distinction botwemi corroboration rc!(iuin*d strictly by 
law, and that required as a matter of ])racti<'ti or pnahmen mcwly, 
should bo specially noted. A conviction on uncorro))orat(‘<l ('vidoiKW? 
would, in tho former case, bo illegal, in the latter cas(i, it is pc'rfcctly 
legal, although improper. Sir James Rtoplum’s arrang<‘jn(‘nt (IHg. 
7Cv., Art. 121), where tho case of an accomplit^o is f)ut with tho cases 
where corroboration must bo liJid, and is separaiiui from tlut caw^ of 
claims against estates of deceased persons, which stand on th(‘ same 
footing as the case of an accomplice (sec next case), is misleading. 

“Accomplices” are all those jointly concenuKl in a crime, cither 
as principals or accessories. 

“ (Jorroboration by another ac(wni>lic<», or oven by H<jvcral acooni- 
plicos, does not suffice ”. Tcisfciiaoiiy by tiho wife of an riccomplice 
requires corroboration, if the latter has hirnsedf given <ividcnc(*; 
otherwise not (It. y. Willis, [1916] 1 K. B. 933). 


COBBOBORATIOISI. 


161 


BE HODGSON. 

BECKETT V. RAMSDALE. 

COURT OF APPEAL. 1885. 

L. E. 31 Oh. D. 177; 66 L. J. Oh. 241; 64 L. T. 222; 
34 W. R. 127. 

A claim against the estate of a deceased person will not 
generally be allowed on the uncorroborated evidence of 
the claimant, although there is no rule of law against 
allowing it. 

In an administration action, the evidence of a member of the 
plaintiff hrm was held admissible without corroboration. But it was 
also considered that there actually was some corroboration. 

The following is from the Law Journal : — 

Sib. J. Hannen. ... It is said on behalf of the defendants that 
the evidence is not to be accepted by the Court because there is no 
corroboration of it, and that in the case of a conflict of evidence 
between living and dead persons there must be corroboration to 
establish a claim advanced by a living person against the estate of a 
dead person. We are of opinion that there is no rule of English law 
laying down such a proposition. The statement of a living man ie 
not to be disbelieved because there is no corroboration, but we must 
take into account the necessary absence through death of one of the 
parties to the transaction, and in considering the statement of the 
survivor it is natural to look for corroboration in support of it ; but 
if the evidence given by the living man does bring conviction to the 
tribunal which has to try the question, then there is no rule of law 
which prevents that being acted upon. . . . 

Bowen and Fby, L.JJ., concurred. 

Note. — “ There is in England no rule of law precluding a claimant 
from recovering against the estate of a deceased person on his own 
testimony without corroboration ; but the Court will always regard 
such evidence with jealous suspicion, and, it is said, will in general 
receive such corroboration, and in Ireland it has been said that there 
is a positive rule of law admitting of no exception, that a claim 
upon the assets of a deceased person cannot be allowed on the 
uncorroborated evidence of the claimant. In Scotland, the general 
rule is that the testimony of one witness is not full proof of any 
ground of action or defence whatever” (Best, 12th ed., § 621). 

L.B. 11 
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DIVORCK CASES. 

CURTIS IT. CURTIS. 

DIVORCE. 1005. 

21 T. L. IL 070. 

The Divoroe Court will not generally aot upon the uncorrobo- 
rated evidence of a petitioner. But it is only a rule of 
practice to require corroboration ; there is no rule of law 
which prohibits the Court from acting on uncorroborated 
evidence if it is satisfied that the story told is true and 
that there is no collusion. 

A wife petitioned for divorce', on n(T.ount of cnuslty, eloHortioii and 
adultery. There was conflicting ovidemce, and the^ rcKpondemt dtniiod 
or explained the facts adduced by the peditione'r as (corroboration of 
her evidence. The .Judge was satisfled on tii(» ovideneui and granted 
a decree. 

Bahouavio Dbani:, J., said ... As a general rule the Court would 
not act upon the uncorroborated evidence of a petitioner^ but there 
was no rule which prohibited it from so acting if, on considoration of 
the whole of the materials before it, the Court was satiafiod that 
tho story put forward was a true one. . . . lie did not believe the 
respondent’s evidence, while ho did believe that of tlui petitionor. . . , 

Note . — A similar rule obtains in undehmdwl oasi's : see e.g., Jtiches 
V. Biches^ 36 T. L. 11. 141. 
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THE NATURE OF EVIDENCE REQUIRED. 

DIRECT TESTIMONY. 

A rule known as the “ Best evidence rule appears to have 
been formerly of very wide application. It is understood to 
have excluded circumstantial evidence if direct evidence were 
available; proof of handwriting by other witnesses if the 
writer himself were available; proof of a person's consent by 
other witnesses if he were available, and other like evidence. 
It still excludes secondary evidence of documents if the 
originals are available (see post, p. 345), but this seems to be 
the only surviving application of the rule. The rule against 
hearsay " evidence is also sometimes placed under the “ Best 
evidence rule This seems scarcely correct. The rule against 
hearsay is that such evidence is not legal evidence at all, not 
that it is, as in the other cases mentioned, legal evidence 
postponed to or excluded by other, or the best " evidence. 

The rule respecting hearsay is clear and definite. It is, 
except in a few clearly defined cases, inadmissible, and direct 
testimony is generally the only permissible evidence. The 
witness must have perceived the fact of which he speaks with 
one of his five senses ; he must say in effect that he saw, heard, 
felt, smelt or tasted, that of which he speaks — ^not that he 
heard of its existence from another person. 

For good general discussions of the “ Best evidence rule ", 
see Best, §§ 87 — 92; Phipson, 46 — 48; Taylor, §§ 391 — 427; 
Thayer, Pr. Tr. Ev., 484—607. 
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STOBART Y. DRYDEN. 

EXCHEQUER. 1886. 

5 L. J. Ex. 218; 1 M. & W. t>ir>; 2 (Jalk 14(); 

1 Tyu. & Ok. 890; i(> K. R. 424. 

Facts must, In general, be proved by the testimony of witnesses 
who actually perceived them, and not by the reported 
statements of unsworn persons. 

The plaintiff sut'd the dofendani on a iiiort.p;ag<‘ The 

defendant pleaded that tho deed had Imhmi fraudulc‘idly alWrod by 
one of the attesting witnesses, who had since dit^d. fu support of this 
plea, tho defondant called a witness to prove stati^imuits and letlors 
made and written by tho docoasc'd atti'sting witness, t(‘nding to show 
that ho had fraudulently altered the dt'ed. It was held that the* 
ovidenco was inadmissible. 

The foUowitiff u from Mee»ot\, und Wdshy:-- 
pAicKB, B. (delivering the judgment of the <*Qnrtf Lottu AuiNumt. 
C.B., Paiikb, BoLiiANn and Gtjbnby, BB.). . . . Tho general rule is, 
that hearsay evidence is not admissible as proof of a fact which has 
been stated by a third person. Q'his rule has bi'cni long ostuhli»hod 
as a fundamental principle of tho law of evidence ; but certain 
exceptions have also been recognised, some from very early times, 
upon the ground of necessity or convenience, 'rhe simido (luostion 
for us to decide is, whether such a declaration «« this be one of the 
allowed exceiJtions to tho gouoral rule, ... Is twitlence of what tho 
subscribing witness ha>s said admisHible ? 

It was contended on tho argument that it was, und that it formed 
an exception to tho general rule, and on two grounds; one of them, 
which I shall mention first, in order to disposes of it, was that, as the 
plaintiff used the declaration of the subscribing witness, evidenced by 
his signature, to prove tho execution, the defendant might use any 
declaration of tho same witness to disprove it. Tlicj answer to this 
argument is, that evidence of the handwriting in the attestation is 
not used as a declaration by the witness, but to show tiui fact that ho 
put his name in that place and manner, in which in the ordinary 
course of business he would have done, if he had actually atsen tho 
deed executed. A statement of the attesting witness by parol, or 
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written on any other document than that offered to be proved, would 
he inadmissible. The proof of actual attestation of the witness is, 
therefore, not the proof of a declaration, but of a fact. 

The other ground, and the principal one, on which the most 
reliance was placed was, that it was in the nature of a substitute for 
the loss of the benefit of the cross-examination of the subscribing 
witness, if he had been alive and personally examined; by which, 
either the fact confessed would have been proved ; or, if not, the 
witness would have been liable to be contradicted by proof of his 
admission : and it was contended that every declaration was admissible 
which might have been given in evidence to impeach the credit of the 
witness himself on his personal examination. 

Let us inquire what the authorities are in support of this 
exception. If we should find them numerous, and of long standing, 
we should be bound to give effect to them, though we might doubt the 
policy of introducing such a departure from the established rule : if we 
find them few, and of comparatively recent origin, and not supported 
by the deliberate judgment of any Court, we ought not to sanction 
the introduction of such an exception, especially if its convenience 
and practical utility he of a doubtful nature. , . . 

(His Lordship here considered the authorities.') 

Such is the state of the authorities, which are very limited indeed 
in point of number ... it is impossible to say that there is any such 
weight or authority, however great our respect for the eminent Judges 
whose names have been mentioned, as to induce us to held that this 
case is established and recognised as an exception from the great 
principle of our law of evidence, that facts, the truth of which depends 
on parol evidence, are to be proved by testimony on oath'. 

If we had to determine the question of the propriety of admitting 
the proposed evidence, on the ground of convenience, apart from the 
consideration of the expediency of abiding by general rules, we 
should say that it was at the least very doubtful whether, generally 
speaking, it would not cause greater mischief than advantage in the 
investigation of truth. An extreme case might occur, as there seems 
to have done before Mr. Justice Heath, where the exclusion of 
evidence of a death-bed declaration would probably have been the 
exclusion of one mode of discovering the truth. The same may, 
perhaps, be said of all solemn assertions in extremis by deceased wit- 
nesses. But, on tho other hand, if any declarations at any time from 




166 NATURE OF FjVIDENCE. 


the mouth of subscribing witnesnos who aro <load ai-o <o I>o admitted 
in evidence (and you cannot stop short of that, for no ono contends 
that the exception is to bo confined to deatU-lx*<l doolarations, and if 
so confined, the evidence would ho inadmisRihlo in the prosrmt case), 
the result would bo that the security of solomn iiistnnmmta would bo 
much impaired. The rights of parties under wills and <leeds would 
be liable to be affected at remote periods by loose declarations of 
attesting witnesses, which those parties would hav<» no oj)portunity 
of contradicting, or explaining by the evidenci^ of < h« witnosses theni- 
selvos. The party impeaching the validity of the instrument would, 
it is true, have an equivalent for the loss of his power of oroes- 
examination of the living witness; but the party supporting it 
would have none for the loss of his power of re-examination. We 
cannot help feeling, therefore, that it is at lenat very doubtful 
whether the establishment of such aii exct‘pl.ion would Iw productive 
of any advantage : and when the great benefit to the administration 
of justice, of abiding by general nilos and acting upon general 
principles, is taken into conswhiration, we no doubt but that 
it would be inexpedient to sanction this additional exception to the 
established rule of evidence. 

Note . — Generally speaking, the only case in which evidence may 
be given of a statement made by a dying parson is on a trial for 
homicide (see post;, p. 244). Otlmr cases may occur un(h*r the res 
gestoR rule, or in statomonts by testators, or in dispositions under the 
Cr. L. Arndt. Act, 1867, s. 6, postj p. 454. 


B. T. INHABITANTS OF ERISWELLr. 

KING’S BENCH. 17J)(). 

8 T. R. (D. E.) 707, 

Subject to the exceptions enumerated post, pp. 169, 170, hear- 
say evidence is not admissible even though It be shown 
that the statement in question was made on oath and at a 
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former trial. The eridence must be giYen under oath 
administered at the trial. 

Two justices of the peace took the evidence of a pauper as to his 
place of legal settlement, but made no order for his removal. About 
five years later, other justices made an order for his removal solely 
upon such evidence. The Court of Quarter Sessions confirmed such 
order. The Court of King’s Bench, on appeal, was equally divided 
on the question, so the order stood. But the judgments against the 
admissibility of the evidence are generally approved as correct. 

Gnosn, J. ... Is such evidence competent ? Is it what is com- 
monly called hearscby evideTice of a fact ? Now it is a general rule that 
such evidence is net admissible, except in some few particular cases 
where the exception (for aught we know) is as ancient as the rule. 
. . . No principle was stated to take this out of the general rule, to 
show why hearsay evidence of the agreement should be permitted in 
this case any more than any other. But cases have been cited both 
to prove that this evidence was admissible as hearsay evidence, and 
as given upon oath before the magistrates. , . , An idea has pre- 
vailed that such hearsay evidence is sufficient; but I can make no 
difference between evidence necessary to prove an hiring, that is, 
an agreement to hire, and any other agreement ; the law of evidence 
must be the same at the Quarter Sessions as in the Courts of 
Westminster Hall ; and no one ever conceived that an agreement could 
be proved by a witness swearing that he heard another say that such 
an agreement was made. 

Is the evidence better upon the ground that it was upon oath 
administered by two justices? Evidence, though upon oath, to affect 
an absent person, is incompetent, because he cannot cross-examine; 

as nothing can be more unjust than that a person should be bound 
by evidence which he is not permitted to hear. 

But it may be said that it is in this case wise and discreet to depart 
from the general rule of evid^ce, and in this instance to admit 
hearsay evidence of a fact, or evidence on oath administered in the 
absence of the adveD’se party. I dread that rules of evidence shall 
ever depend upon the discretion of Judges ; I wish to find the rule 
laid down, and to abide by it. In this case I find the general rule ; I 
find no decided authority that forms an exception to it; and nothing 
but a clear uncontrovertible decision upon the point ; and not the 
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concession of counsel or the obiter dictum of «'i ou^dit to form 

an exception to a general rule of law framed in wisdom by our 
ancestors, and adopted in every casii exa^pt where the (exception is 
as anciont as tho rule. . . . 

Lobd K£^rvoN, O.J. . . . The evidence should be given under tho 
sanction of an oath legally administered and in a judicial proceeding 
depending between the parties affected by it| or ihoso wlio stand in 
privity of estate or intcroat with thorn. . . . Exnininat.iouH upon 
oath, except in the oxcepiod cases, arc^ of m> avail unloss they are 
inado in a cause or procowliiig dopondiiig hoi wo(‘ii tho parii(‘H to l)o 
affected by them, and whore each has an opportuniiy of cross- 
oxaminiiig the witness,* otherwise it is irs inirr uUoit nefn, and not to 
be received. . . . 

and Ahiiuuhst, JJ., dissoiitod. 

Note. — The two judginonts from which i^xtrai'is have btH*u given 
are generally treated as corrwt expositions of tho law. Tho two 
contrary jiidgmoiits have boon oiuittod as being g'onorally disc red it od. 
In a later case (2i. v. Femj Fryahne, 2 Kast 54) (1801), l^ord 
Kenyon said—** Tho point upon which the (Joiui wore divided in 
opinion, in the caso of The Khuf v. Kfnsjcc/f, has brnai since con- 
sidered to 1x3 so clear against tho admissibility of tlu3 <‘vidonco . . . 
that it was abandoned by the counH<d at tlu' liar in llu? cast^ of The 
King v. Nuneham- (Unitlney, 1 Kasl 373, without argument 

It should bo remcanbored that (widence may be taken out of (lourt 
by ordf'r, before a commissiom»r or exainiiier (sec posf, p, 414). 
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HEARSAY EVIDENCE. WHEN ADMISSIBLE. 

It will be observed that in the two last cases given, 
reference was made to certain exceptions from the rule that 
hearsay evidence is not admissible. The law has, indeed, 
from early times allowed several exceptions, practically in 
most cases on the ground of necessity, but it has invariably 
taken care that the exception shall be guarded by some 
security which makes the evidence really reliable. We shall 
therefore hnd, generally, there is (1) some special necessity 
for the admission of such evidence, and (2) some special 
guarantee of its credibility, to take the place of those inci- 
dental to direct evidence, viz., the oath and cross-examination. 

Such special necessity for the admission of the hearsay 
evidence is particularly noticeable in the case of the several 
instances of admissible statements made by deceased persons, 
generally called “declarations”, hereinafter noticed. If such 
statements were not admitted, frequently most material 
evidence, perhaps the only evidence on the subject, would be 
unavailable, the only persons who could give direct evidence 
being dead. But it will be noticed that in every ease the 
law is careful to secure some guarantee of credibility, and 
generally the rules for the admission of such evidence are 
strictly construed. 

The word “ declaration ” may suggest formality; but really 
the most informal statements, written or verbal, are generally 
admissible, where the circumstances are otherwise proper. 

The instances of admissible hearsay evidence may be stated 
as follows : — 

(1) Admissions. 

(2) Confessions. 
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(3) DccIariiUons in coiirso of <lnly. 

(4) Dc'cUu’ations iiguinst intorost-. 

(5) Declarations as to pedigree. 

(0) Declarations as to public and gt‘tU‘ral rights. 

(7) Dccdaratioiis as to cause of death. 

(8) Declarations as to contents of wills. 

(0) Evidenc.o given in former procec'diiigs. 

(10) Staioments in puhlie doennnents. 

Mr. Taylor gives anot-hor ('xeeption 

(11) Slatenicoits in ancient docunuoits. 

Referring to doeuineuts thirty years old, lu^ write, s ; — “as 
these often furnish the only aitainahlo, evithou'ci of ancient 
possession, the law, on the! principle of lU'Ccssity, Mlh>ws them 
to be read . . . provided that they an', not nuTC namitivos 
of past events, but that they purjforl to liave fonucal a part of 
the act of ownership, oxercisc', of right, or otlu‘r transaction 
to which they relate " [Taylor , §§ 058 (>(>0). llut he after- 

wards says: “ Though they arc \i«ually spokc.n of as hearsay 
evidenoo of ancient posse^ssion, and, as siudi, are said to be 
admitted in oxeept.iou to the general rule, yet they seem 
rather to bo psirts of the rc.s tje.itliVf and, tlu'nd’on*, admissible 
as original evidence “ (ihid. 0(V7). It. is (U'-rtainly not usual 
now to treat them as lu'arsay. 

(As to (8), supra, bc‘ing tn-atiul as hearsay, see post, 
p. 254,) 

It would appear that hearHa;^ evid(‘.nee may be rendered 
admissiblcj by special order, on a summons for Directions. 
See Order 30, r. 2, post, p, 537. 

ADMISSIONS. 

Porha}js the most important iiistaiUM*. of !i<lmisHihle hearsay 
is to be found in the ease of ** admissions ”, or statements 
made by either party to a suit against his interest, as tending 
either to tlio proof of bis opponent’s eusii or to ilm disproof 
of his own. At first sight admissions inay not appear to 
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be hearsay, but in reality, it is submitted, they are. Por 
instance, a witness for the plaintiff, who may himself hnow 
nothing of the facts, proves that the defendant told him 
something which is against his case. This would appear to be 
clearly hearsay, although some writers do not treat it as such. 
Phijpson, Stephen j and Wills treat admissions and confessions 
as hearsay; Taylor, Powell and Best do not. 

The admissions here referred to are what may be called 
Informal admissions, as distinguished from express or formal 
admissions — ^those made for the purposes of the trial — dealt 
with ante, p. 38, where an attempt has been made to explain 
the difference. Informal admissions, unHke formal admis- 
sions, may occur in criminal as well as in civil cases. In 
criminal cases they are usually treated under the general head 
of “ confessions ” (see post, p. 197). 

Informal admissions may be made in various ways, e.g., by 
express statement, written or oral, by implied statement, by 
conduct, by silence; in various kinds of documents, such as 
wills, deeds, receipts, negotiable instruments, account books 
of tradesmen and others, or on maps or plans. (See Doe v. 
Lakin, 7 C. & P. 481.) 

Suoh admissions are admissible if made by — the parties 
themselves, whether real or nominal, their privies, persons 
jointly interested with the parties, their agents, referees, 
partners and others, according to circumstances. They may 
be noiade to any person, generally, even a stranger, who may 
afterwards be called as a witness ; and, as regards time, if made 
by the party himself, at any time; if by any representative, 
during his right to represent or bind the party. A wife, 
unless acting as her husband’s agent, clearly has no authority 
to bind him by admissions. 

It should be observed that the above admissions are not 
conclusive, but only evidence, so that they can be explained 
or rebutted by other evidence. 
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MAIiTBY Y. CHRISTIE. 

NISI PRIUS. 1795. 

1 ESP. 340. 

Statements made by either party to a suit tending to prove 
his opponent’s case or disprove his own are admissible 
in evidence as admissions. Admissions need not be in 
writing, or even in express words, or by way of express 
statement. They may be gathered from a narrative or 
descriptive words, or implied statement. 

In an action brought against an auctioneer, to rocov(M' Lho proceeds 
of sale of goods belonging to one Durouveray, a bankrupt, the 
plaintifE (being the assignee of the bankrupt) put in evidence, as an 
admission of the bankruptcy by the defendant, tho catalogue of sale 
issued by him in which he described the goods as the property of 
Durouveray, a bankrupt*’. 

Loan Kenyon, C.J., held, that this superseded tho necessity of 
going through the different steps, tho defendant being thereby 
precluded from disputing the bankruptcy of Durouveray. 


BESSELA V. STERN. 

COURT OF APPEAL. 1877. 

L. R. 2 C. P. D. 265 ; 46 L. J, C. P. 467 ; 37 L. T. S8 ; 
25 W. B. 561. 

Silence or conduct may amount to an admission, when it is 
natural to expect a reply or statement. 

In an action for breach of promise of marriage, it was proved that 
the plaintiff said to the defendant, “ You always promised io marry 
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me, and you don’t keep your word and the defendant made no 
answer (beyond saying he would give her money to go away) ; his 
silence on the point was held to be an admission. 

The following is from, the Law Journal : — 

CooKBURN, C.J. ... If that conversation took place, no doubt 
it is not conclusive; for a man might think it not worth while to 
contradict the assertion of the promise and raise a dispute. On the 
other hand, it might be said he made no reply to the accusation, 
because he could not with truth deny it. . . . 

Bbamwell, L. J. ... If in such a case it would not have been 
natural to deny it, it is no evidence of an admission that he does 
not. But, if a denial is what one would naturally expect, it is 
strong evidence of an admission and must be considered as corrobora- 
tion of the claim set up. 

Bbbtt, L.J. . . . The question is, would it have been natural at 
Che time when the woman made the statement, that the man should 
have contradicted it? If so, the jury had a right to consider his not 
denying it evidence of the truth of what she said. . . , 

Note . — ^The above case should be compared with the next case. 
See note thereto. It will be remembered that breach of promise of 
marriage is one of the cases in which corroboration is required (see 
ante, p. 157). The defendant’s admission in the above case was held 
to be corroboration of the plaintiff’s evidence. 


WIEDEMANN ir. WALPOLE. 

COURT OF APPEAL. 1891. 

L. E. [1891] 2 Q. B. 534; 60 L. J. Q. B. 762; 

40 W. R. 114. 

When the oiroumstances are such that a reply cannot naturally 
or reasonably be expected, the party’s silence in face of a 
charge or assertion -will not amount to an admission. 


In an action for breach of promise of marriage, the fact that the 
defendant had not answered a letter written to him by the plaintiff. 



174 


HEARSAY, 


calling upon him to perform his i)Tomi8e of marriage, was held not 
to be any admission by him. 

The following is fvoin the Taw Journal : — 

Lobd Esheb, M.R. . . . Tile letter could only be put in as some 
evidence of an admission of the truth of the statements contained in 
it. . . There are no doubt mercantile and business cases in which 
it is the ordinary course of mankind to answer a letter written upon 
a matter of business, and, if the letter were not answorod, tlio Court 
would take notice of the ordinary course adoi)tecl by inoa of business 
— ^namely, to answer a letter where it is not intended to admit the 
truth of the statements contained in it; and if it v^oro not answered, 
would take it as some evidence of tho trutli of tho statements in it. 
But that is not like the case of a letter charging a man with some 
offence or impropriety. It could not bo said tliat a man must 
answer such a letter at once, and that if he did not do so it must bo 
taken as an admission that the statements are true. Life would not 
be bearable if a man had to answer such letters, and if it wtTo to be 
taken as an admission of guilt if he did not do so. It is the ordinary 
and wise practice of mankind not to answer such a letter, because, if 
a man answered it, a correspondence would bo entered into, and he 
would he lost. I have no doubt that tho mere fact of not answering 
a letter containing a statement of a promise to marry is not an 
admission. . . . 

Bowen, L.J. ... It would be a monstrous thing if it were the 
law that the mere fact of a man not answering a letter charging him 
with some offence, or maldng some claim against him, would neces- 
sarily and in all circumstances be evidence of admission of the truth 
of the charge or statement contained in tho letter. There must be 
some limit placed upon such a proposition to make it consonant with 
common sense. I think the limit to be placed upon it is, that silence 
upon the receipt of a letter cannot be taken as ovidonco of admission 
of the truth of its contents, unless there aro some circumstances in 
the case which would render it probable that tho person rc'cciving 
the letter, who dissented from the statements, would answer it and 
deny them. . . . 

Kay, L.J. ... I decline to lay down any general rule. There are 
certain business letters, the not answering of which by the persons 
who received them has been taken to be an admission by those 
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persons of the truth of the statements contained in them. In other 
cases, all the circumstances under which the letter was written and 
received must be looked at in order to determine whether the omission 
to reply to it does fairly amount to an admission. . . . 

Note . — This case appears to have been much misunderstood ; and 
it has been treated in some text-books as laying down the broad rule 
that the omission to answer a letter is no admission (see Best, § 401 ; 
Stephen,, Art. 121). But the case clearly does not lay down so broad a 
rule. It is plain from the judgments that the whole question depends 
upon whether it was natural to expect a reply or not. If it were, 
silence is an admission; if it were not, silence is no admission (see 
Fhvpson, 249). In the above case, the Court held it was not natural, 
in the circumstances, to expect a reply, therefore the silence was no 
admission. But the Judges all admitted that there might be cases 
in which silence to a letter would be an admission. 


R. ir. NORTON. 

CROWN CASES RESERVED. 1910. 

L. E. [1910] 2 K. B. 496; 79 L. J. K. B. 756; 102 
L. T. 926; 74 J. P. 375; 26 T. L. R. 550. 

Admissions made by a prisoner may be proved against him on 
a criminal charge. Such admissions may be made by his 
answer to, or words used in reply to, an accusation or 
statement made in his presence, or by his silence, conduct 
or demeanour when such statement is made, according 
to the circumstances. 

But statements made in his presence are not, in themselves, 
evidence of the facts stated. They are admissible only 
as introductory to, or explanatory of, the accompanying 
words, conduct or demeanour of the prisoner at the time. 
Such conduct or demeanour may render such statement 
admissible even if the prisoner, in words, denies its truth. 

On a charge of an offence against a girl under thirteen, the 

evidence in question was to the effect that, on being asked by the 
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prisoner wlio had done the act, she said “ You ” ; and, being asked 
by another person, she said “ Stevie Norton ", and pointed to the 
prisoner ; that the prisoner said, "No, Madge, you are mistaken " ; 
and then she said, “ You have done it, Stephen Norton ", and 
pointed to him again. According to one witness ho thou lifted his 
arms and said, " If I have done it I hope the Lord will striko mo 
dead"; and according to another witness, "If you say so I might 
as well put my clothes on and go homo". Thoro was, therefore, 
nothing in his answers necessarily amounting to an admission of tho 
girrs statements. 

The evidence was admitted on the trial and the prisoner convicted. 
On appeal it was held that the evidence did not amount to an 
admission, and the conviction was quashed. 

TAe following is from the Law Zicports: — 

PiOKFonn, J. {delmering the judgment of the (UniH, Loan Alvek- 
STONB, C.J., PiCKFOED and Loed Colbeidgr, JJ,). ... As a 
general rule, statements as to the facts of a case under invostigation 
are not evidence unless made by witnesses in the ordinary way, but to 
this rule there are exceptions. One is that statements made in the 
presence of a prisoner upon an occasion on which he might reasonably 
be expected to make some observation, explanation, or denial are 
admissible under certain circumstances. Wo think it is not strictly 
accurate, and may be misleading, to say that they are admissible iu 
evidence against the prisoner, as such an expression may soom to 
imply that they are evidence of the facts stated in them and must be 
considered upon the footing of other evidence. Such statements are, 
however, never evidence of the facts stated in them; they are admis- 
sible only as introductory to, or explanatory of, the answer given to 
them by the person in whose presence they are made. Such answer 
may, of course, be given either by words or by conduct, e.g,, by 
remaining silent on an occasion which demanded an answer. 

If the answer given amount to an admission of the statements or 
some part of them, they or that part become relevant as showing what 
facts are admitted j if the answer be not such an admission, the 
statements are irrelevant to the matter under consideration and 
should be disregarded. This seems to us to be correctly and shortly 
stated in Taylor on Evidence , § 814, p. 674 : " The statements only 
become evidence when by such acceptance he makes them his own 
statements." 
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No objection was taJcen in this case to the admission of the state- 
ments in evidence, but as the prisoner may be tried again on an 
indictment on which that question may arise, we think it well to 
state in what cases such statements can be given in evidence. We 
think that the contents of such statements should not be given in 
evidence unless the Judge is satisfied that there is evidence fit to be 
submitted to the jury that the prisoner by his answer to them, 
whether given by word or conduct, acknowledged the truth of the 
whole or part of them. If there be no such evidence, then the con- 
tents of the statement should be excluded ; if there be such evidence, 
then they should be admitted, and the question whether the prisoner’s 
answer, by words or conduct, did or did not in fact amount to au 
acknowledgment of them left to the jury. 

In trials of prisoners on indictment, in which the most numerous 
and important of these cases arise, there is, as a ruie, no difficulty in 
deciding whether there be such evidence or not, as the prisoner’s 
answer appears upon the depositions, and the chance that the evidence 
with regard to it may be different on the trial is so small that it 
may be disregarded. When, however, the evidence of the prisoner’s 
answer does not appear, there does not seem to be any practical diffi> 
culty in applying the rule above stated. The fact of a statement 
having been made in the prisoner’s presence may be given in evidence, 
but not the contents, and the question asked, what the prisoner said 
or di4 on such a statement being made. If his answer, given either 
by words or conduct, be such as to be evidence from which an acknow- 
ledgment may be inferred, then the contents of the statement may 
be given and the question of admission or not in fact left to the 
jury ; if it be not evidence from which such an acknowledgment may 
be inferred, then the contents of the statements should be excluded. 
To allow the contents of such statements to be given before it is 
ascertained that there is evidence of their being acknowledged to be 
true must be most prejudicial to the prisoner, as, whatever directions 
be given to the jury, it is almost impossible for them to dismiss such 
evidence entirely from their minds. It is perhaps too wide to say 
that in no case can the statements be given in evidence when they are 
denied by the prisoner, as it is possible that a denial may be given 
under such circumstances and in such a manner as to constitute 
evidence from which an acknowledgment may be inferred; but, as 
above stated, we think they should be rejected unless there is some 

L.E. 12 
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evidence of an acknowledgment of the truth. Where they are 
admitted we think the following is the proper direction to be given to 
the jury: That if they come to the conclusion tliat tho prisoner had 
acknowledged the truth of the whole or any part of the facta stated 
they might take the statement, or so much of it as was a<*knowlodgod 
to be true (but no more), into consideration as i»vidt‘uc(‘ in the case 
generally, not because tho statomoiit standing aIon<» afforded any 
evidence of the matter contained in it, but solely bc'canso of the 
prisoner’s acknowledgment of its truth; but unlcfts they found as a 
fact that there was such an acknowledgment they ought to disregard 
the statement altogether. . . . 

Note . — This case should bo road in conjunction wuth tho following 
case of JB. v. Ghristio, in which it was considered and explained. 

The fact that the accused when cautioned and charged by the 
police (B. V. Whitehead, [1929] 1 K. B. 99) or at tho hearing before 
the magistrates (B. v. Naylor, [1933] 1 K. B. 686) makt's no denial 
does not amount to an admission. But although siUuico in such 
circumstances cannot be evidence so as to amount to corroboration in 
a case where corroboration is required by law or pract-ico (see ante, 
p. 156), nevertheless the Judge may in a propeu* case, and with due 
fairness to the accused, comment on his silonco and on tho fact that 
he has reserved his defence, e.g., an alibi, until tho last possible 
moment, so depriving the police of any opportunity to verify it 
(B. V. Uttlehoy, [1934] 2 K. B. 408). 


R. Y. CHRISTIE. 

HOUSE OF LORDS. 1914 . 

L. R. [1914] A. C. 646; 83 L. J. K. B. 1097; Jll 
L. T. 220; 30 T. L. R. 471; 10 On. Api>. R. 141. 

A statement or aocusation made to or in the presence of 
a prisoner may be eyidenoe against him although he 
actually denied or repudiated it at the time, if by his 
conduct or demeanour ho may be held to have admitted it 
or, apparently, if it be relevant otherwise to his oonduot 
or demeanour at the time it was made, although it could 
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not be held admitted, either by words, conduct or 
demeanour. 

But when a prisoner actually denies such statement or 
accusation, the Judge should, in the absence of special 
circumstances, intimate to the prosecution that such 
evidence, although legally admissible, has little value, and 
might prejudice the prisoner unfairly, and should, there- 
fore, not be given against him. 

Such evidence may be given in the first instance without proof 
of any words or acts of admission; it being left to the 
Judge to warn the jury to disregard it altogether if the 
subsequent evidence render it unreliable. 

A statement made by a person, previous to the trial, cannot be 
taken as corroboration of the evidence he gives at the trial. 

Christie was convicted of indecent assault on a small boy, who 
gave his evidence, without being sworn, under section 30 of the 
Children Act, 1908 (now replaced by section 38 of the Children and 
Young Persons Act, 1933, post, p. 527), describing the assault and 
identifying the prisoner, but he was not questioned as to previous 
identification, nor was he cross-examined. The boy's mother then 
gave evidence that, shortly after the act alleged, she and the boy 
went towards the prisoner, and the boy said “ That is the man ** 
and described the assault ; and that Christie said I am innocent **. 
She was not cross-examined. The constable was then called and con- 
firmed the mother's story, saying that the boy went up to Christie, 
touched him, and said That is the man ", describing the assault, 
and that Christie said " I am innocent He was cross-examined, 
but his evidence on this point was not affected. 

The Court of Criminal Appeal held, on the authority of B. v. 
Norton (ante, p. 175), that the boy’s statement in Christie’s presence 
was improperly admitted, as he had denied its truth, and they 
quashed the conviction. The House of Lords held : 

1. That the first part of the boy's statement, but not the second 
describing the assault, was admissible as part of the act of 
identification. 

2. That the second part was admissible, as made in the presence 
of the accused and in view of his demeanor; but that, in general, 
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where the evidence of a prisonor’s assoiit to Iho truth of such state- 
ments is very slight, the Judge should oxohuh* them. 

3. That the second part was not adinissiblo oilhcr as part of the 
res gestcB^ or to corroborate the boy’s testimony. 

The order quashing the conviction was affirint‘<l on iln* ground of 
want of such corroboration. 

The following is from the Law Reports: -* 

Viscount Haidanb, L.C. My Lords, I have had tin* advantage 
of considering the opinions which throe of your IjortlshipK arc about 
to express. ... In the opinions about to be delivered by Lord 
Atkinson, Lord Moulton, and Lord Reading tlic true view of the law 
appears to me to be expressed. The only point on which I desire to 
guard myself is the admissibility of the statement in ciuestion as 
evidence of identification. For tho boy gavu ovi<loncu at the trial, 
and if his evidence was required for the idcntificatiou of flu* prisoner 
that evidence ought, in my opinion, to have been his direct evidence in 
the witness-box and not evidence of what hn said clHOwhoro. . . . Had 
the boy, after he had identihod tho accused in tho dock, boon asked 
if he had identified the accused in the field as tb(^ man who ussaultcd 
him, and answered affirmatively, then that .fatst might also have been 
proved by the policeman and the mother who saw tho ideniiflc.ntion. 
Its relevancy is to show that tho boy was able to idtuitify at tho time 
and to exclude the idea that tho identification of tho prisoiu'r in tho 
dock was an afterthought or a mistako. But Ixyoiul the more fact 
of such identification the examination ought not to have 
Subject to this observation I concur in the judgments about to be 
delivered. 

Lobd ATEIN.SON. . . . The Attorney-General contended that the 
entire statement of the boy was admissible on each of four separate 
grounds: — 

(1) As part of the act of identification, or as cx^fianatory of it. 
(2) As a statement made in the presence of the prisoner in 
circumstances calling for some denial or explanation from liim, the 
truth of which he admitted by his conduct and dcm<'anour, 

(3) As proof of the consistency of the hoy’s conduct before lio was 
examined with his testimony at the trial, 

(4) As part of the res gestae. 

Your Lordships intimated during the course of tho argument that 
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you would not consider this third point. It is, therefore, unnecessary 
to allude to it further. 

. Of course, it will suffice for the Attorney-Generars purpose if the 
statement be admissible on any of these grounds. It is, I think, 
clear that the principle laid down in JR. v. Lillyman {ante, p. 83), 
and in those cases which followed it, has no application to the present 
case. . . , 

As to the first point, it cannot, I think, be open to doubt that if the 
boy had said nothing more, as he touched the sleeve of the coat of the 
accused, than “ That is the man ”, the statement was so closely 
connected with the act which it accompanied, expressing, indeed, as 
it did, in words little if anything more than would have been implied 
by the gesture simpliciter, that it should have been admitted as part 
of the very act of identification itself. It is on the admissibility of 
the further statem<ent made in answer to the question of the constable 
that the controversy arises. On the whole, I am of opinion, though 
not without some doubt, that this statement only amplifies what is 
implied by the words “ That is the man ”, plus the act of touching 
him. . . . 

I think that the entire statement was admissible on these grounds, 

even although the boy was not asked at the trial anything about the 
former identification. The boy had in his evidence at the trial 
distinctly identified the accused. If on another occasion he had in 
the presence of others identified him, then the evidence of these eye- 
witnesses is quite as truly primary evidence of what acts took place 
in their presence as would be the boy's evidence of what he did, and 
what expressions accompanied his act. . . . 

As to the second ground, the rule of law undoubtedly is that a 
statement made in the presence of an accused person, even upon an 
occasion which would be expected reasonably to call for some 
explanation or denial from him, is not evidence against him of the 
facts stated save so far as he accepts the statement, so as to make it, 
in effect, his own. If he accepts the statement in part only, then to 
that extent alone does it become his statement. He may accept the 
Statement by word or conduct, action or demeanour, and it is the 
function of the jury which tries the case to determine whether his 
words, action, conduct, or demeanour at the time when a statement 
was made amounts to an acceptance of it in whole or in part. It by 
no means follows, I think, that a mere denial by the accused of the 
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facts mentioned in the statement necessarily renders the statement 
inadmissible^ because he may deny the statement in such a manner 
and under such circumstances as may lead a jury to disbelieve him, 
and constitute evidence from which an acknowledgment may be 
inferred by them. 

Of coursOj if at the end of the case the presiding Judge should be 
of opinion that no evidence has been given upon which the jury could 
reasonably find that the accused had accepted the statement so as to 
make it in whole or in part his own, the Judge can instruct the Jury 
to disregard the statement entirely. It is said tliat, despite this 
direction, grave injustice might be done to the accused, inasmuch as 
the jury, having once heard the statement, could not, or would not, 
rid their mind of it. It is, therefore, in tl)o application of the rule 
that the difiiculty arises. The question then is this ; Is it to be taken 
as a rule of law that such a statement is 3)ot to b(' adniittod in 
evidence until a foundation has been laid for its admission by proof 
of facts from which, in the opinion of the presiding Judge, a jury 
might reasonably draw the inference that the ace used had so acjceptod 
the statement as to make it in whole or in part his own, or is it to be 
laid down that the prosecutor is entitled to give tl>o statemont in 
evidence in the first instance, leaving it for tlie presiding Judge, in 
case no such evidence as the above-mentioned should be ultimately 
produced, to tell the jury to disregard the statenu'nt altogether? 

In my view the former is not a rule of law, biit it is, T think, a 
rule which, in the interest of justice, it might be most prud<*nt and 
proper to follow as a rule of pi’actice. 

The course suggested by Pickfobd, J., in J}. v. Norton (anta, 
p. 176), where workable, would be quite unobjoct ion able in itself as 
a rule of practice, and equally effective for the })rotoction of the 
accused. . . . 

The boy’s statement was so separated by time and circumstanoes 
from the actual commission of the crime that it was not, I think, 
admissible as part of the res gestse. 

(His Lordship here considered the cases, Thom'i>sm\ v. Trevanion 
(ante, p. 67), JR. v. Bedingfietd (ante, p. 68), B. v. Foster (ante. 
p. 69), etc.). 

Even, however, if the boy’s statement was admissible in evidence, 
if properly dealt with, I think the verdict should be quashed. The 
deputy chairman never properly explained to the jury that it is what 
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the accused accepts as his own of the statement made in his presence 
that is evidence against him, not the statement itself. Again^ he 
treated the evidence of the mother of the boy and the constable, as 
to what the boy said and did on the occasion of the identification, as 
corroboration of his testimony at the trial, within the meaning of the 
30th section of the Children Act of 1908. This is, of course, wholly 
erroneous. If the boy himself had been examined, either in chief 
or on cross-examination, and had detailed what took place at the 
identification, this portion of his evidence could not be treated as 
corroboration of the other portion proving the charge. He could not 
be his own corroborator. It can make no possible difference when 
others tell what he did and said on that occasion. Their evidence is 
no more “ material corroborative evidence in support of his evidence 
at the trial implicating the accused ” than his would be. . . . 

My Lords, I have been requested by my noble and learned friend 
Lobu Pabkeb, to express his concurrence in this judgment. 

Loan Moulton. ... I have great difficulty in seeing how this 
evidence is admissible on the ground that it is part of the evidence of 
identification. To prove identification of the prisoner by a person, 
who is, 1 shall assume, an adult, it is necessary to call that person 
as a witness. Identification is an act of the mind, and the primary 
evidence of what was passing in the mind of a man is his own 
testimony, where it can be obtained. It would be very dangerous to 
allow evidence to be given of a man’s words and actions, in order to 
show by this extrinsic evidence that he identified the prisoner, if he 
was capable of being called as a witness and was not called, to prove 
by direct evidence that he had thus identified him. Such a mode 
of proving identification would, in my opinion, be to use secondary 
evidence where primary evidence was obtainable, and this is contrary 
to the spirit of the English rules of evidence. 

There remains the second ground, namely, that it is evidence of a 
statement made in the presence of the accused, and of his behaviour 
on that occasion. Now, in a civil action evidence may always be 
given of any statement or communication made to the opposite party, 
provided it is relevant to the issues. The same is true of any act or 
behaviour of the party. The sole limitation is that the matter thus 
given in evidence must be relevant. I am of opinion that, as a strict 
matter of law, there is no difference in this respect between the rules 
of evidence in our civil and in our criminal procedure. But there is 
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a great difference in the practice. The law ie so much on its guard 
against the accused being prejudiced by evidence whicli, though 
admissible, would probably have a prejudicial influence on the minds 
of the jury which would be out of proportion to its true evidential 
value, that there has grown up a practice of a very salutary nature, 
under which the Judge intimates to the counsel for the prosecution 
that he should not press for the admission of evidence which would 
be open to this objection, and such an intimation fi*om the tribunal 
trying the case is usually sufficient to prevent tho evidence being 
pressed in all cases where the scruples of tho tribunal in this respect 
are reasonable. Under the influence of this practice, whicli is based 
on an anxiety to secure for every one a fair trial, there has grown 
up a custom of not admitting certain kinds of evidence which is so 
constantly followed that it almost amounts to a rule of procedure. 
It is alleged on the part of the respondent that an instance of tliis is 
the case of the accused being charged with the crime and denying it, 
or not admitting it. 

It is common ground that, if on such an occasion he admits it, 
evidence can be given of the admission and of what passed on the 

occasion when it was made. It seems quite illogical that it should 
be admissible to prove that the accused was charged with the crime 
if his answer thereto was an admission, whilo it is not admissible* to 
prove it when his answer has been a denial of tho crime, and I cannot 
agree that the admissibility or non-admissibility is decided as a 
matter of law by any such artifleial rule. Going back to first 
principles as enunciated above, the deciding question is whether the 
evidence of the whole occurrence is relevant or not. If tho prisoner 
admits the charge the evidence is obviously relevant. If he denies it, 
it may or may not be relevant. For instance, if ho is charged with a 
violent assault and denies that he committed it, that fact might be 
distinctly relevant if at the trial his defence was that ho did commit 
the act, but that it was in self-defence. The evidential value of the 
occurrence depends entirely on the behaviour of the prisoner, for tho 
fact that some one makes a statement to him subsequently to the 
commission of the crime cannot in itself have any value as evidence 
for or against him. The only evidence for or against him is his 
behaviour in response to the charge, but I can see no justification for 
laying down as a rule of law that any particular form of response, 
whether of a positive or negative character, is such that it cannot in 
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some circumstances have an evidential value. I am, therefore, of 
opinion that there is no rule of law that evidence cannot be given of 
the accused being charged with the offence and of his behaviour on 
hearing such charge where that behaviour amounts to a denial of his 
guilt. This is said to have been laid down as a rule of law in 
B. V. Norton, and to have been followed by the Courts since that 
decision. If this be so, I think that the decision was wrong, but I 
am by no means convinced that it was intended in that case to lay 
down any such rule of law. 

But while I am of opinion that there is no such rule of law, I am 
of opinion that the evidential value of the behaviour of the accused 
where he denies the charge is very small either for or against him, 
whereas the effect on the minds of the jury of his being publicly 
or repeatedly charged to his face with the crime might seriously 
prejudice the fairness of his trial. In my opinion, therefore, a Judge 
would in most cases be acting in accordance with the best traditions 
of our criminal procedure if he exercised the influence which he 
rightly possesses over the conduct of a prosecution in order to prevent 
such evidence being given in cases where it would have very little or 
no evidential value. Subject to these words of caution, I am of 
opinion that this appeal should be allowed upon this point, because 
we have to decide upon the admissibility as a matter of law, and so 
regarded I have no doubt that the evidence in question was rightly 
admitted. 

I am, however, of opinion that the directicn of the magistrates 
as to corroboration was wrong, and therefore, notwithstanding my 
opinion on the admissibility of the evidence, the conviction cannot 
stand. 

Loan Heading. ... As to the first ground. No objection was 
raised by Mr. Dickens, for the respondent, to the admission of the 
first part of the statement, namely, “ That is the man It implied 
that Christie was the man designated by the boy as the person who 
had committed the offence, and meant little, if anything more than 
the act of touching the sleeve o| Christie or pointing to him. The 
importance is as to the admission of the additional words, describing 
the various acts done by Christie. These were not necessary to com- 
plete the identification or to explain it. . . . At the trial, and before 
the statement was admitted, the boy identified Christie in Court, 
and was not cross-examined. The additional statement was not 
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required by the prosecution for the puniosc of proviiij^ the act of 
identification by the boy. The statement cannoti in my judgment^ 
be admitted as evidence of the state of the boy’s mind when in the act 
of identifying Christie, as that would amount to allowing another 
person to give in evidence tho boy’s statu of mind, when he was not 
asked, and had not said anything about it in his statomont to the 
Court. 

If the prosecution required tho evidence as part of tho act of 
identification it should have been given by thet boy before the prose- 
cution closed their case. In my judgment it would Iw a dangerous 
extension of the law regulating tho admissibility of eviduntw if your 
Lordships wore to allow proof of statementK made*, narrating or 
describing the events constituting the offence, on th(^ ground that 
they form part of or explain the act of identification, more particu- 
larly when such evidence is not necessary to prove tlu" act, and is 
not given by the person who made the statomont. T have found no 
case in which any such statement has been admitted. 

As to the second ground. A statement made in the presence of 
one of the parties to a civil action may be given in evidence against 
him if it is relevant to any of the matters in issue. And equally 
such a statement made in the presence of the accused may be given 
in evidence against him at his trial. 

The principles of the laws of evidence arc the same wht'iher applied 
at civil or criminal trials, but they arc not (Uiforcod with tho same 
rigidity against a person accused of a criminal offence as against a 
party to a civil action. There are exceptions to the law regulating 
the admissibility of evidence which apply only to criminal trials, and 
whioh have acquired their force by the constant and invariable 
practice of Judges when presiding at criminal trials. They are rules 
of prudence and discretion, and have become so integral n part of the 
administration of the criminal law as almost to hav('. ac(piircd the 
full force of law. A familiar instance of such a pra(^tice is to Ix^ found 
in the direction of Judges to juries strongly warning ilnun not to act 
upon the evidence of an accomifiicc unless it is corrol)orat(id. . . . 

Such practice has found its place in the atltninistratioii of the 
criminal law because Judges are aware from tlic‘ir {‘xperienco that in 
order to ensure a fair trial for tho accua(»d, and to prevent the 
operation of indirect but not the less serious prejudicp to his intcirests, 
it is desirable in certain circumstances to relax tho strict application 
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of the law of evidence. Nowadays, it is the constant practice for the 
Judge who presides at the trial to indicate his opinion to counsel for 
the prosecution that evidence which, although admissible in law, has 
little value in its direct bearing upon the case, and might indirectly 
operate seriously to the prejudice of the accused, should not be given 
against him, and speaking generally counsel accepts the suggestion 
and does not press for the admission of the evidence unless he has 
good reason for it. 

That there is danger that the accused may be indirectly prejudiced 
by the admission of such a statement as in this case is manifest, for 
however carefully the Judge may direct the jury, it is often difficult 
for them to exclude it altogether from their minds as evidence of 
the facts contained in the statement. 

In general, such evidence can have little or no value in its direct 
bearing on the case unless the accused, upon hearing the statement, 
by conduct and demeanour, or by the answer made by him, or in 
certain circumstances by the refraining from an answer, acknowledged 
the truth of the statement either in whole or in part, or did or said 
something from which the jury could infer such an acknowledgment, 
for if he acknowledged its truth, he accepted it as his own statement 
of the facts. If the accused denied the truth of the statement when 
it was made, and there was nothing in his conduct and demeanour 
from which the jury, notwithstanding his denial, could infer that he 
acknowledged its truth in whole or in part, the practice of the Judges 
has been to exclude it altogether. In B. v. Norton, Pickfoud, J., 
in delivering the judgment of the Court of Criminal Appeal, said 
(see ante, p. 177); “If there be no such evidence” (that is of 
acknowledgment by the accused), “then the contents of the state- 
ment should be excluded ; if there be such evidence, then they 
should be admitted If it was intended to lay down rules of law 
to be applied whenever such a statement is tendered for admission, 
I think the judgment goes too far; they are valuable rules for the 
guidance of those presiding at trials of criminal cases when con- 
sidering how the discretion of the Court, with regard to the admission 
of such evidence, should be exercised, but it must not be assumed 
that the judgment in R. v. Norton exhausts all the circumstances 
which may have to be taken into consideration by the Court when 
exercising its judicial discretion. 

It might well be that the prosecution wished to give evidence 
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of suoh a statement in order to prove the conduct and demeanour 
of the accused when hearing the statement as a relevant fact in the 
particular case, notwithstanding that it did not amount either to 
an acknowledgment or some evidence of an acknowledgment of any 
part of the truth of the statement. I think it impossible to lay down 
any general rule to be applied to all such casos, save the principle 
of strict law to which I have referred. 

Upon the whole, therefore, I come to the conclusion that the rules 
formulated in R. v. Norton and followed in this and other cases, 
must be restricted in their application as above indicated, and 
cannot be regarded as strict rules of law regulating the admissibility 
of such evidence. 

I think, therefore, that this statement was in law admissible as 
evidence against Christie. 

As to the fourth point. The statement under review formed no 
part of the incidents constituting the offence. It was not made 
whilst the offence was being committed or immediately thereafter. It 
took place after Christie had left the boy, and the mother had found 
him and taken him across the fields and had spoken to another man. 
In my view it was not so immediately connected with the act of 
assault as to form part of the res gestae. . . . 

Assuming that your Lordships were of opinion that the boy*s 
statement was admissible, this conviction, for other reasons, could not 
stand, and was properly quashed. ... By vii*tue of section 30 of the 
Children Act, 1908 (8 Edw. 7, c. 67), Christie could not bo convicted 
unless the boy’s testimony was “ corroborated by some other material 
evidence in support thereof implicating the accused There was 
no sufficient direction, and there was misdirection to the jury of the 
requisites of corroboration under this statute. Such direction as 
was given by the deputy chairman was erroneous, inasmuch as it 
treated the statement by the boy, given in evidence by the mother and 
the constable, as corroboration of the boy’s evidence implicating the 
accused. This is manifestly wrong. It was for the do2)uty chairman 
to satisfy himself that there was evidence of cori’oboration fit to be 
submitted to the jury within the meaning of the statute, and then to 
direct them not to convict unless they accepted tho evidence of 
corroboration. ... I have been requested by Loud Bunedint to say 
that he concurs in this judgment. 
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MORIARTY Y. L. C. & D. RY. 

QUEEN’S BENCH. 1870. 

L. E. 5 Q. B. 314; 39 L. J. Q. B. 109; 22 L. T. 163; 
18 W. E. 625. 

An admission may be by oonduot only ; and it may relate not 
only to specific facts, but even show that the party’s 
whole case is bad. 

Thus, where the plaintiff sued a railway company for personal 
injury, evidence was given that he had gone about suborning false 
witnesses who had not been present at the accident, and it was held 
that such conduct amounted to an admission that he had no case. 

The following is from the Law Journal : — 

CoOEBtruN, C. J. ... Here, if you can show that a man has been 
suborning false testimony, and has endeavoured to have recourse to 
perjury, it is strong to show that he knew perfectly well that his 
cause of action was an unrighteous one. . . . 

Bbacebubn, j. ... The jury should be cautioned against giving 
the evidence too much weight, which they might possibly do, and 
directed that they were not to punish a man for giving false testi- 
mony by taking away his right of action, but only to see whether it 
shook their belief in his evidence. . . . 

Lush, J. ... This species of evidence is receivable as an admis- 
sion by the party that the case he is putting forward is not the 
true one. It was an admission by conduct, and receivable on that 
ground. . . . 
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WILLIAMS y. INNES. 

KING’S BENCH. 1808 . 

1 Campbell 364; 10 R. li. 702. 

Admissions may be made by agents. If one party directs 
or requests another party to apply to any other person 
for information on a certain matter, such reference may 
constitute such other person an agent in such matter for 
such purpose. 

In an action against executors, who ]>loadod that they had fully 
administered the estate, the plaintiff, in order 'to prove aBsets, put in 
a letter from the defendants, telling h(‘r that if sho wanted further 
information concerning the affairs of the doceased she should apply 
to a Mr. Ross, and she proposed to give in evidence what he said on 
the matter. The evidence was held admissible. 

Loed Elienboeoxjgh, O.J. If a man refers another upon any 
particular business to a third person, ho is bound by what this third 
person says or does concerning it, as much as if that had been said 
or done by himself. This was agreed to be law by all the Judges on 
the trial of Mr. Hastings. 

Note . — ^This case is generally quoted as an authority for the 
proposition stated, but the judgment is very short and general in 
its terms. It must, doubtless, he taken as applying only to cases of 
real “ particular business ”, not to every case of more casual inquiry. 
In another case the same Judge said : ** Wherever a party refers to 
the evidence of another, he is hound by it — and this is constantly 
good evidence” (Daniel v. Pitt, 1 Camp. 366). 
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KIRKSTALL BREWERY GO. v. FURNESS RY. 

QUEEN’S BENCH. 1874. 

L. E. 9 Q. B. 468; 43 L. J. Q. B. 142; 30 L. T. 783; 
22 W. E. 870. 

Whatever an agent or servant does or says, within the scope 
of his authority, express or implied, in carrying out the 
business in which he is employed binds his principal. 
An agent or servant may therefore bind his principal by 
admissions made within the scope of his authority or duty. 

In an action against a railway company for loss of a parcel of 
money, statements made by the station-master to a police o£B.cer, 
tending to show theft thereof by one of the company’s servants, were 
received as admissions against the company, the station-master being 
the proper agent to make such statements. 

The following is from the Taw Journal : — 

CocESUBN, C. J. ... I think it impossible to say that a man who 
has the sole management of a railway station, and had authority to 
cause a person to be apprehended if he had reasonable and probable 
cause to suppose that a felony had been committed, could not have 
authority to give instructions to the police, and could not make such 
communications as would be admissible in evidence just as if they 
were made by his principals. 

Qxtain, j. ... In putting the police in motion ho was acting 
within his duty, and within the scope of the authority given to 
him. . . . 

Archibald, J. ... Being in charge of the station at the time a 
felony was committed, it was his duty to put the police in motion. 

That being so, I think that he was acting within the scope of his 
duty, that he had power to bind the company, and therefore that the 
evidence was admissible. 

This appears to be scarcely a case of “course of employ- 
ment ”, but of “ scope of authority The master may be responsible 
in tort for acts of his servant quite unauthorised by him, if done in 
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the course of omploymont. But, in contract, and as regards admis- 
sions, the question appears to be* one of authority. post, p. IQ 4 . 

A good example of admissions mad<>by sorvanls which arc binding 
on their master occurs when thi‘ro is a statni.ory duty on an omployor 
to keep records : they arc admissible! against tlu' omjvloy<,*r whether 
they are in fact kept by the emj)loyor himself or by a servant {Beer v. 
TF. H. Clench {lOdO) LhL, 53 T. L. H. 300). 


G. W. RY. V. WILLIS. 

COMMON PLEAS. 1805. 

34 L. J. C. P. 195; 1:2 L. T. 349; IS V. H. (n.k.) 748. 

Statements made by agents or servants are not necessarily 
admissions against the principal, although they would 
have been admissions If made by the principal himself. 
Such statements, in order to bind the principal, must 
have been within the scope of the agent's authority, and 
made at the time of the transaotion in question. 

In an action against a railway company for not doliveving cattle 
promptly, tho plaintiff gave evidence of a converHatioii a week after 
the transaction between himself and the company's night inspector, 
who had charge of the night cattle trains at a c(*rtaiii station, in the 
course of which the night inspector said the catth^ had Imsou forgotten. 
It was held that this statement was not an admission against the 
company, as the n'ght inspector was a subordinahj servant without 
authority to make such a statement, and also the statement was made 
some time after the transaction. 

The following is from the Law Journal : — 

Eels, O.J. 1 am of opinion that this night inspector is not to 
be presumed to have been authorised by the company to make 
admissions on their behalf of things gone by. . . . 

Byubs, Keating and Smith, JJ., coiicurrod. 

The following is from Common Bench Beporis : — 

Eele, C.J. I am of opinion that this night inspector is not to be 
presumed to have had authority to make admissions relative to 
transactions gone by, so as, to bind his emploj'ers. , . , 
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The followitKj h from thf hru' ^ 

By the Court. Th<*rn i« no clmiltt (liaf <!u‘ »i;rhf ins|**'rf(»r hail 
no authority to auBwor any inquirit-B. . . . 


RE DEYALA PROVIDENT GOLD MINING CO. 
CHANCERY. 

L. E. 22 Oil. D. r>!):j; -.2 I,. .1. (In. -in j ; 18 T, 

:!l W. U. I2r>. 

Summons by shar<;hol<b*r f<»r iN'iiuivat of his u;itm* from tho nhoiro 
register by reason of niiHroi>ri‘Hi*«tati«ii in fh»* <*ompai)y*« pronpectuA. 
The only evidence of the untruth of thi^ ropn^Ktmtatlon was a atah)^ 
meut made by the chairman in a sptHHdt to a nuM^ttng of the share- 
holders. It was claimtMi that ilie Hiatexut»ut was material, that it 
was made by an agent of th«^ company, ami that tiu* company them- 
selves had put tho report in <*vich«n(Xi aa a true re{>ort of what the 
chairman said. Ilelfly that th<* ntatement wan not admiasible against 
the company. 

The followwtj in from the I, am 

Fay, J. ... The only ground upon which, in my view, this 
statement could posHibly be admitted would be that tho chairman wac 
the agent of the company, and that ho wae making the etatement ia 

tho courso of a traiiHaction with a third party in which he was 
acting as the agent of tho company, and that it was within the scope 
of his agency. If that wore so, tho statoniont would bo admissible 
against tho company. It appoars to mo, however, tlxat It was act 
admissible, for it was made by tho agent, not in a transaotioii 
between the company and a third party, but at a meetii^ of the 
company. It is tho case of an agent making a report to his 
principal, and in my vitjw whoii an agent is ma king » co^dential 
report to his principal, the report is not admissible evidonoe in favour 
of a third party. It is said that the applicant was not a third party, 
but was a member of the company, and in that view the chairman 
was making the report to him as on© of his principalfl- It does not 


L.E. 
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appear to me that there is either principle or authority which justifies 
the use of a statement made by the common agent of two principals 
as evidence on behalf of one of the principals against the other. 


PETO Y. HAGUE. 

NISI PRIUS. 1804. 

5 Esp. 134. 

Statements made by an agent about past transactions isrlll 
not bind the principal as admissions. When the agent’s 
authority to act in the particular matter has ceased, the 
principal cannot be affected by his subsequent statements. 

The defendant was a coal*merchant who was sued for a penalty 
for selling short measure, A witness was proceeding to state what 
was said to him by one Peely, the defendant's manager, as to a sale 
about to take place. This was objected to, but was held admissihle. 

Lord Elibnborotjgh, C,J., ruled that it was evidence; he said 
that Peely appeared to be the manager and conductor of the defen- 
dant's business ; what he might have said respecting a former sale 
made by the defendant or on another occasion, would not be evidence 
to affect his master ; but what he said respecting a sale of coals, then 
about to take place, and respecting the disposition of the coals then 
lying at the wharf, which were the object of sale, was in the course of 
witness’s employment for the defendant, and was evidence to affect 
his master. 


Note. — ^The Judge here uses the expression “ course of employ- 
ment ”, but it would appear that statements outside the scope of 
authority of an agent would not bind the principal although made in 
course of employment. But, to be within scsope of authority, the 
statement must, apparently, be made in course of employment. See 
note, ante, p. 191. 
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WOOLWAY v. ROWE. 

KING’S BENCH. 1834. 

1 A. & E. 114; 3 L. J. K. B. 121; 3 N. & M. 849; 
40 E. R. 264. 

Admissions made by predecessors in title, or other persons in 
privity with a party, may be ^iven in evidence against 
such party. 

The statement of the plaintiff's father, the former owner of the 
plaintiff's land, that he had not the right claimed by the plaintiff in 
respect of it, was held admissible; although the father was living 
and in Court at the time. 

The following is from Adolphus and Ellis : — 

Loan Denman, C.J. (delivering the judgment of the Court, Lons 
Denman, C.J., Littledale, Pauks and Patteson, JJ.). The first 
question raised in this case was, whether the declarations of a person 
formerly interested in the estate now the plaintiff’s were admissible 
in evidence, when the party himself might have been called. We 
think they were receivable, on the ground of identity of interest. 
The fact of his being alive at the time of the trial, when perhaps his 
memory of facts was impaired, and when his interest was not the 
same, does not, in our opinion, affect the admissibility of those 
declarations which he formerly made on the subject of his own 
rights. . . . 

The following is from the Law Journal : — 

Lobd Denman, C.J, (as above). ... We are of opinion that these 
declarations are admissible against the plaintiff, on the principle of 
identity of interest between the plaintiff and the party making the 
declarations. . . . 

Note. — As to privies ", see ante, p. 45, and cf. Falcons. Famous 
Players Film Go., Ltd., [1926] 1 K. B. 393; [1926] 2 K. B. 474. 
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R. Y. SIMONS. 

OXFORD CIRCUIT. 1884. 

6 0. & r. 640. 

A statement made by a party to the pvooeedings to any person, 
eYen to his vife or himself, may be proved as an 
admission against him. 

On a charge of arson it was proposed to call a witness to prove 
what the prisoner said to his wife on leaving the magistrates' room 
after committal. 

Aldbeson, B. What a person is overheard saying to his wife, or 
even saying to himself, is evidence. 

Note . — As to statements made to police constables, see post, p. 206. 


SLATTERIE v. POOLEY, 

EXCHEQUER. 1840. 

6 M. & W. 664; 10 L, J. Ex. 8; 4 Juit. 1038; 

1 Hurl. & Walm. 18; 65 R. E. 760. 

Admissions are considered primary evidence against a party, 
and they are admissible to prove even the contents of 
vrritten documents, without notice to produce, or account- 
ing for the absence of, the originals. 

The plaintiff sued upon a deed by which the defendant covenanted 
to indemnify him against all debts set out in a certain deed and 
schedule which itself was inadmissible as not being duly stamped. 
An oral admission of the defendant, that a debt in q estion in the 
action was the same as one mentioned in such schedule, was admitted. 
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The following is from the Law Journal : — 

Pabee, B. ... The rule as to the production of the best evidence 
is not at all infringed! It does not apply to the present case. That 
rule is founded on the supposition that a party is going to offer worse 
evidence than the nature of the case admits. But what is said by a 
party to the suit is not open to that objection. . . . We therefore 
think it is a sound rule that admissions made by a party to a suit 
may be received against him, although they relate to the contents of 
a written document. 

Lobd Abingeb., C.B., Gtjbney and BB., concurred. 

The following is from Meeson and Welsby : — 

Paekb, B. ... the reason why such parol statements are 
admissible, without notice to produce, or accounting for the absence 
of the written instrument, is that they are not open to the same 
objection which belongs to parol evidence from other sources, where 
the written evidence might have been produced 5 for such evidence is 
excluded from the presumption of its untruth, arising from the very 
nature of the case, where better evidence is withheld; whereas what 
a party himself admits to be true, may reasonably be presumed to 
be so. The weight and value of such testimony is quite another 
question. ... It is enough for the present purpose to say, that the 
evidence is admissible. 

Note. — As to the rules conceming the production of the best 
evidence”, and notices to prodnce, see post, pp. 345, 355. 


CONFESSIONS. 

In otlminal oases it may appear that the prisoner has 
admitted or confessed his guilt of the crime alleged. But, 
before such confession is put in evidence, the prosecution 
must prove that such confession was free and voluntary, as 
the following cases show. If objection to the admissibility 
of the confession is taken by the defence, evidence must be 
taken, if necessary (in the absence of the jury, if the trial be 
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with a jury), imd a niliiii^ {;ivt*n wpuix that issue (R. v. 
Chadwkh, 21 <:. A. U. Um, 

Kven wlu!!i siudi a roufossitm is athniUed, it is not 
treated us eontdusive. It- is open to the prisoner to rebut or 
explain it. 

“ With roapo.ei io tlu' ttfl'eid of i‘xtra-jiulitiial ooufossionB or 
statomontfl wlum roiHUvod, (he is eloar that, unless other- 
wise directed by statute, lui sutdi eoniVssion or statement, 
whether jdenary or not plenary, wheiluu- nisule before a justice 
of the peace <ir other tribunal havin^j only an inquisitorial 
jurisdiction in tho matter, or made by <loed, or matter in pais, 
either amounts to an est<oppel, or has any tsonclusivo effect 
against an accused person, or is entitled to any weight beyond 
that which tho jury in their conscience assign to it (Rest, 

§ 662). 

** Of the credit and effect duo to a ('.onfcwsionul statement 
the jury are the sole judges; they mtist (consider the whole 
confession, together with all tho other ovidexice of the case, 
and if it is inconsistent, improbable or inorodiblc, or is contra- 
dicted or discredited by other ovidonco, or is tho emanation 
of a weak or excited state of mind, they may exorcise their 
discretion in rejecting it, either wholly or in part, whether the 
rejected part make for or against tho prisoner " (Willa, Circ. 
Ev,, 6th ed., 118). 

It should be noted that the Criminal Justice Act, 1925, 
s. 12, requires the magistrate, after taking the evidence for 
the prosecution, to warn the prisoner that he need not say 
anything in reply, that what he does say may be used in 
evidence at his trial, and that he has nothing to hope or fear 
from any promise or threat (see post, p. 610). 

In serious offences, the Court will sometimes advise that a 
prisoner’s plea of “ guilty ” should be withdrawn, that a plea 
of not guilty ” should be entered for him, and. that he 
should be duly tried thereon. It may then happen that when 
the whole facts axe gone into a verdict of acquittal may 
result. 
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R. T. BALDRY. 

CROWN CASES RESERVED. 1852. 

2 Denison 430; 21 L. J. M. 0. 130; 16 Juii. 599; 

5 Cox C. C. 523. 

In criminal oases a confession made by the prisoner can be 
given in evidence against him, If the prosecution shovr It 
was free and voluntary; not otherwise. 

It will be held not to be free and voluntary If it were Induced 
by any threat or promise made by a person In authority. 
Any expressions suggesting that it would be “ better ” for the 
prisoner to tell the truth import a threat or promise. 

On the part of the prosecution, a police constable was called, whose 
evidence began thus; “ I went to the prisoner’s house on the 17th 
December. I saw the prisoner. Dr. Vincent, and Page, another 
constable, were with me. I told him what he was charged with. 
He made no reply, and sat with his face buried in his handkerchief. 
I believe he was crying. I said he need not say anything to criminate 
himself ; what he did say would be taken down and used as evidence 
against him.” It was held that such words did not amount to any 
threat or promise to induce the prisoner to confess ; that it could have 
no tendency to induce him to say anything untrue ; and that in spite 
of it if he did afterwards confess the confession must be considered 
voluntary and admissible. 

The following is from Denison : — 

PoiiocK, C.B. , . . The ground for not receiving such evidence 
is that it would not be safe to receive a statement made under any 
influence or fear. There is no presumption of law that it is false or 
that the law considers such statement cannot bo relied upon ; but 
such confessions are rejected because it is supposed that it would 
be dangerous to leave such evidence to the jury. A simple caution 
to the accused to tell the ti'uth if he says anything has been decided 
not to be sufficient to prevent the statement made being given in 
evidence; and although it may he put that when a person is told to 
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tell the truth, he may possibly understand that the only thing true is 
that he is guilty, that is not what wo ought to undei-stand. He is 
reminded that he need not say anything, but if he says anything let 
it be true. . . . But where the admonition to speak the truth has 
been coupled with any expression importing that it would he better 
for him to do soj it has been held that the confession was not receiv- 
able, the objectionable words being that it uwuld he beifcv to speak 
the truth, because they import that it would be better for him to 
say something. . . . The true distinction between the present case 
and a case of that kind is, that it is left to the prisotnu’ a matter of 
perfect indifference whether he should open his mouth or not. . . . 

The question now is, whether the words employed by the constable, 
** he need oiot say anything to enmmeute hiimclf; whai he did say 
would he taken down and used as evidence <ujainsl him ”, amount 
either to a promise or a threat. We arc not to torture this expression. 

, . . The words are to be taken in their obvious moaning, ... It is 
proper that a prisoner should be cautioned not to criminaio himself; 
but I think that what he says ought to bo adduced cither as evidence 
of his guilt, or as evidence in his favour. For thosr^ r(>asons I think 
that the Lord Chief Justice properly received tho ('toiifossion at the trial. 

Paukb, B. ... In order to render a confcHsioii admissible in 
evidence it must be perfectly voluntary ; and th(»rc'i is no doubt that 
any inducement in the nature of a promise or of a threat held out 
by a person in authority vitiates a confession. The clocisionR to that 
effect have gone a long way ; whether it would not havt^ boon better to 
have allowed the whole to go to the jury, it is now too late to inquire, 
but I think there has been too much iondornoss towards prisoners 
in this matter. . . , The rule has been oxtondod quite too far, and 
justice and common sense have too frequently bc^c^n sacrificed at tho 
shrine of mercy. . . . 

EniiE, J. ... I am of opinion that when a confession is well 
proved it is tho best evidence that can be produced ; and that unless 
it be clear that there was either a throat or a })ronns<' to induce it, it 
ought not to be excluded. . . . 

Williams, J. ... What was said to the prisoner was nothing 
more than that what he said would not be kept secret, but would be 
used in evidence ; and it is an over-refinomoiit to say that a state- 
ment made after such a caution was inadmiRsiblo. 
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Lord Campbell, C.J. ... If there be any worldly advantage 
held out, or any harm threatened, the confession must be excluded. 

The reason isj not that the law supposes that the statement will be 
falsoj but that the prisoner has made the confession under a bias, and 

that, therefore, it would be better not to submit it to the jury. . . . 


R. T. THOMPSON. 

CROWN CASES RESERVED, 1893. 

[1893] 2 Q. B. 12; 62 L. J. M. C. 93; 69 L. T. 22; 
41 W. E. 525; 57 J. P. 313; 17 Cox C. C. 641. 

The prisoner was convicted of embezzling the money of a company 
which employed him. It was proved that, on being taxed with the 
crime by the chairman of the company, he said, ‘ ‘ Yes, I took the 
money and afterwards made out a list of the sums and, with the 
help of his brother, paid back a part of them. The chairman 
admitted that before receiving the confession he had said to the 
prisoner’s brother, “It will be the right thing for your brother to 
make a statement” or “ to make a clean breast of it”; but he also 
said that at the time of the confession no promise or threat was made 
to the prisoner with regard to his prosecution, and there was no 
evidence that the chairman’s statement had, in fact, been communi- 
cated to the prisoner prior to his confession. Heldj that the 
confession was not admissible. 

The following judgment, which was concurred im> by four other 
Judges^ is from the Law Eeports : — 

Cave, J. ... By the law of England to he admissible a confession 
must be free and voluntary. If it proceeds from remorse and a desire 
to make reparation for the crime, it is admissible. If it flows from 
hope or fear, excited by a person in authority, it is inadmissible. . . . 
The material question consequently is whether the confession has been 
obtained by the influence of hope or fear; and the evidence to this 
point being in its nature preliminary, is addressed to the Judge, who 
will require the prosecutor to show affirmatively, to his satisfaction, 
that the statement was not made under the influence of an improper 
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inducement, and who, in tlio cvont of ani/ douht subsisting on this 
head, will ivject th« conft'Ksion. ... If i)rincii)loK and the 

reasons for them aro, as it soi^ins imposaihli^ to <loiibt, well founded, 
they afford the magistrates a simple test by which th<‘ admissibility 
may be decided. They have to ask, is it prov<*d affirmatively that 
the confession was free and voluntary that is, was it preceded by 
any inducement to mako a Rtat<mu*nt In^ld out by n person in 
authority? If so, and tho induciunenb has not crloarly becui removed 
before the statement was made, evidtuice of th(‘ siatcnuuit was inad- 
missible. In the present case . . . th<*re is, indeed, no evidence 
that any communication was made to the', prisoiu'i* at all ; but it 
seems to me that after tho oliairmaii’s stati'incMit that he had spoken 
to tho prisoner’s brother about tho doHiraitility of tho prisoner 
making a clean breast of it, with tho c'xpo(‘tation that what he said 
would bo communicated to the prisoner, it w’uh incunihont on the 
prosecution to prove whether any, and if so what, communication 
was actually made to the prisoner, bofortj tho magistrates could 
properly bo satisfied that tho confession was free and voluntary. 
The magistrates go on to say that they inforrtHl that the details of 
the interview would be, by which T siii)poHo they int('u<W to say that 
they inferred they were, communicateid to tlu*. i)riB0nor, which seems 
to have been the right inference to draw under tho circumstances. 
Conviction quashed. 


R. Y. JARVIS. 

CROWN CASES RESERVED. 1807. 

L. R. 1 0. 0. R, 96; 37 L. J. M. 0. 1; 16 W. R. 11.1- 

A ** threat or promise’’ must offer some temporal advantage 
or disadvantage connected with the result of the prosecu- 
tion in order to render a confession Involuntary. 

Exhortations to confess on moral or religious grounds are not 
suiiioient to exclude a confession. 


One of a firm who employed the prisonor, having called him up 
into the private counting house of the firm, in the presence of 
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another of the firm and two ofl5.cers of police, said, ‘ ‘ I think it is 
right that I should tell you that, besides being in the presence of 
my brother and myself, you are in the presence of two officers of the 
police : and I should advise you that, to any question that may be 
put to you, you will answer truthfully, so that if you have committed 
a fault you may not add to it by stating what is untrue ” ; and having 
shown a letter to him, which he denied having written, added, “ Take 
care, we know more than you think we know The prisoner there- 
upon made a confession, which was held admissible. 

The following is from the Law Journal : — 

Kelly, C.B. ... The question is, do the words before us in 
substance and fairly considered import a threat of evil, or hold out a 
hope of benefit to the accused in case he should state the truth ? . . . 
In the first place, this appears to me to be advice given by a master 
to a servant, and when he adds, “ So' that if you have committed a 
fault you may not add to it by stating what is untrue ”, he appears 
to me to be giving further advice on moral grounds. It is neither a 
threat that evil shall befall him, nor is it an inducement or holding 
out of advantage. . . . 

As to the words “ you had better ”, referred to in the argument, 
there are many cases in which those words have occurred, and they 
seem to have acquired a sort of technicai meaning, that they hold out 
an inducement or threat within the rule that excludes confessions 
under such circumstances. It is sufficient to say that those words 
have not been used on this occasion ; and that the words used appear 
to me to import advice given on moral grounds, and not to infringe 
upon the rule of law prohibiting a threat in these cases. 

WiLX^s, J. I agree; but if it had appeared that the prisoner 
could have supposed the words meant “ you had better ”, 1 think the 
case would have been different. 

BifcAMWELn, B., Byles and Lush, JJ., concurred. 

Note. — If a magistrate were to tell a prisoner that if he did not 
confess he would get six months’ longer sentence, a confession induced 
thereby would undoubtedly be inadmissible. But, if he told him he 
would go to Hell, that would not render it inadmissible, apparently. 
The latter threat might appear the worse, but it would scarcely have 
the same effect on the mind of the prisoner, who would for the 
moment be more troubled with his immediate difficulty of getting out 
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of his present trouble, than with his affairs thoroaftov. Moreover, 
the magistrate has no jurisdiction with reference to iho place 
mentioned in the latter threat. Tin* prisoner therefore might 
naturally ignore it. 


R. V. liliOYD. 

OXFORD CIRCUIT. 1 8 ;) i- . 

0 0 . & w 

The offer of some merely collateral oonvenienoe, or temporal 
advantage unconnected with the result of the prosecution, 
or an appeal to a man’s moral feelings, is not such an 
inducement as will render a confession inadmissible. 
The promise, or words, to have such effect, must have 
reference to the result of the prosecution; suggesting a 
more favourable determination of the proceedings. 

The prisoner and his wife wore botli in (uistody for larceny, but in 
separate rooms, A person who was in the room whtjro the former 
was in custody, said, “ I hope you will toll, because Mrs. Guriior can 
ill afford to lose the money ” ; and the constable said, “ Tf you will 
tell where the property is, you shall see your wife A statement 
made afterwards by the prisoner was hold admissible. 

Patteson, J. I think that this is not such an inducement te 
confess as will exclude the evidence of what the prisoner said. It 
amounts only to this, that if he would tell whc‘r<' the money was, he 
should see his wife. 

Note . — “ Tho cases on the subject of what is an illegal inducement 
to confess aro very numerous, and far from consisi,cnt with each 
other; and thcx*e can be little doubt, that the salutary rule which 
excludes confessions unlawfully obtained lias b(*en applied to tho 
rejection of many not coming within its principh?, although Judge.** 
are now less disposed than they formerly were to hold that tho 
language used amounts to an inducement '' (Haxt, § 551). 

A few further illustrations, drawni from decided cases, may 
be useful. 
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The confession was rejected where the following expressions 
were used — 

“ Tell me wliere the things are, and I will be favourable to you.'^ 
(B. V. Thompson, 1 Leach 291.) 

“ If you do not tell me all about it, I will send for a constable.” 
(B. V. BicJiards, 5 C. P. 318.) 

“ If you don’t tell me, I will give you in charge of the police till 
you do tell me.” (JR. v. Luchhnrst, 6 Cox 243.) 

“ If you don’t tell, you may get yourself into trouble and it wdll 
be the worse for you.” {B. v. (Mey, 10 Cox 636.) 

” You had better tell all you know.” (B. v. Kingston, 4 C. & P. 
387.) 

“ Speak the truth, it will be better for you if you do.” {B. v, 
Bose, 78 L. T. 119.) 

The confession was admitted where the following expressions 
were used — 

“ Don’t run your soul into more sin, but tell the truth.” (B. v. 
Sleemcm, 6 Cox 245.) 

” Be sure to tell the truth.” (B. v. Court, 7 C. & P. 486.) 

” I must know more about it.” (B. v. Beason, 12 Cox 228.) 

“ You had better, as good boys, tell the truth.” (B, v. Beeve, 
L. R. 1 C. 0. 96.) 

It would really appear to be rather a question of circumstances 
than of words, regard being had particularly to the position and 
authority of the person using the words. 


R. T. GIBBONS. 

OXFORD CIRCUIT. 1828 . 

1 C. & P. 97. 

The term “person In authority”, in connection with con- 
fessions by prisoners, Includes the prosecutor, oflScers of 
Justice, and other persons directly connected with the 
prosecution only. 

On a charge of murder, Mr. Cozens, a surgeon, was called to prove 
certain confessions made by the prisoner to him. He objected to 
giving such evidence on the ground that, at the time of the statement, 
he was attending the prisoner as a surgeon. 
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Paek, J. That is no sufficient reason to prevent a disclosure for 
the purposes of justice. 

The witness also said that he held out no threat or promise to the 
prisoner, but a woman present said that she had told the prisoner 
she had better tell all j and then the prisoner confessed to the 
witness. 

Paee, J. (after consulting with Httllock, B.) laid down that, as 
no inducement had been held out by Mr. Cozens, to whom the con- 
fession was made ; and the only inducement had been held out (as 
was alleged) by a person having no sort of authority; it must be 
presumed that the confession to Mr. Cozens was a free and voluntary 
confession. If the promise had been held out by any person having 
any office or authority! as the prosecutor! constable, etc., the case 
would be different; but here some person, having no authority of 
any sort, officiously says, You had better confess. No confession 
follows ; but some time afterwards, to another person (the witness), 
the prisoner, without any inducement hold out, confesses. They 
(the Judges) had not the least doubt that the prosout evidence was 
admissible. 

Note , — The following have been held to be “ persons iii authority 
— ^magistrates, even those not acting as such in the case, their clerks, 
coroners, police constables, warders and others having custody of the 
prisoners, searchers, prosecutors and their wives and attorneys. 
Masters and mistresses are only so considered if they are themselves 
prosecuting, or the charge is connected with the employment. 


R. Y. YOISIN. 

COURT OF CRIMINAL APPEAL. 1918. 

[1918] 1 K. B. 531; 87 L. J. K. B. 674; 118 L. T. 664; 
13 Cr. App. R. 89 ; 34 T. L. R. 623 ; 26 Cox 0 . 0. 224. 

The mere fact that the statement has been made in answer 
to a question by a police constable or that no caution 
has been administered is not sufficient to render it 
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Inadmissible. The Jud^e may, however, in his discretion 
reject the statement on these grounds. 

The body of a woman was found in a parcel together with a piece 
of paper on which were written the words ” Bladie Belgiam The 
prisoner, who at the time was detained in custody for inquiries, but 
who had not yet been charged, after making a statement and without 
being cautioned, was asked by the police to write the words “ Bloody 
Belgian”. He expressed his willingness and wrote “Bladie 
Belgiam It was held that the writing was admissible. 

The folloucing is from the Law Meporta : — 

A. T. LAWaBNCB, J. (giving the judgment of the Court, consisting 
of himself and Lush and Salter, JJ.). . . . The alleged misreception 
of evidence relates to a paper writing containing the words “ Bladie 
Belgiam ”. . . . It was argued that that writing was inadmissible 
in evidence on the ground that it was obtained by the police without 
having first cautioned the prisoner and while he was in custody. A 
number of cases were called to our attention in which different views 
had been entertained by Judges as to when statements by prisoners 
should and when they should not be excluded from consideration by 
the jury. It is clear, and has been frequently held, that the duty 
of the Judge to exclude statements is one that must depend upon 
the particular circumstances of each case. The general principle is 
admirably stated by Lord Sumner in his judgment in the Privy 
Council in Ihrahim v. B., [1914] A. C. 599, as follows : “ It has long 
been established as a positive rule of English criminal law, that no 
statement by an accused is admissible in evidence against him unless 
it is shown by the prosecution to have been a voluntary statement, 
in the sense that it has not been obtained from him either by fear of 
prejudice or hope of advantage exercised or held out by a person in 
authority.” The point of that passage is that the statement must be 
a voluntary statement ; any statement which has been extorted by 
fear of prejudice or induced by hope of advantage held out by a 
person in authority is not admissible. As Lord Sumner points out, 
logically these considerations go to the value of the statement rather 
than to its admissibility. The question as to whether a person has 
been duly cautioned before the statement was made is one of the 
circumstances that must be taken into consideration, but this is a 
circumstance upon which a Judge should exercise his discretion. It 
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cannot be said as a matter of law that the absence of a caution makes 
the statement inadmissible; it may ttmcl to show that tho person 
was not upon liis guard as to tho iiuportanci' of what ho was saying 
or as to its bearing upon some charge of which ho has not been 
informed. In this caso tlic prisoner W'roto those words quite 
voluntarily. The more fact that tho words won^ written at the 
request of police officers, or that he was being thitained at Uow Street, 
does not make the writing inadmissible in evideiie<». Those facts 
do not tend to change tho character of handwriting, nor do they 
explain the rosemblanco between his hatidwriting and that upon the 
label, or account for the same misspellings occurring in botlu 
There was nothing in the nature of a ** trap ” or of tho ‘‘ manufac- 
ture of evidence ” ; the identity of tho dc^ceasod woman had not at 
this moment been establislied, and the police, though they were 
detaining the prisoner in custody for inquiries, had not then decided 
to charge him with this crime ; indeed, if tho writing liad turned 
out other than it did and other circumstances liad not subsequently 
transpired, it is certain that he, like otluTS wlio were similarly 
detained, would have been discharged. It is desirable in the interests 
of the community that investigations into crime should not be 
cramped. The Court is of opinion that they would bo most unduly 
cramped if it were to be held that a writing voluntarily made under 
the circumstances here proved was inadmissible in ovidonco. 

. , . We read that case (i.c., R. v. Best, [1909] 1 K. B. 692) as 
deciding that the mere fact that a statement is niade in answer to a 
question put by a police constable is not in itself sufficient to make 
the statement inadmissible in law. It may be, and often is, a ground 
for the Judge in his discretion excluding the evidence ; but ho should 
do so only if he thinks the statement was not a voluntai'y one in the 
sense above mentioned, or was an unguarded answcu' made under 
circumstances that rendered it unreliable, or unfair for some reason 
to be allowed in evidence against the prisoner. Even if wo disagreed 
with the mode in which the Judge had in this case exoi'cised his 
discretion, which we do not, we should not be entitled to overrule his 
decision on appeal. This was evidence admissible in law, and it 
could not be fairly inferred from the other circumstances that it was 
not voluntary. 

In 1912 the Judges, at the request of the Homo Secretary, drew 
up some rules as guides for police officers. These rules have not 
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the force of law ; they are administrative directions the observance 
of which the police authorities should enforce upon their subordinates 
as tending to the fair administration of justice. It is important that 
they should do so, for statements obtained from prisoners, contrary 
to the spirit of these rules, may be rejected as evidence by the Judge 
presiding at the trial. 

Note . — ^The Judges* Hules, as they are known, which have been 
enlarged since 1918, are set out post, p. 550. In practice, state- 
ments are rarely admitted which are proved to have been obtained 
in contravention of these rules. 


R. Y. GOULD. 

CENTRAL CRIMINAL COURT. 1840. 

9 C. & P. 364. 

Notwithstanding that a oonfession has been obtained by the 
threat or inducement of a person in authority, it seems 
that facts disoovered in consequence thereof, and so much 
of such confession as distinctly relates to such facts, may 
' be proved. 

A prisoner, charged with burglary, made a statement to a police- 
man in some peculiar circumstances, which induced the prosecution, 
with the approbation of the Court, to decline offering it in evidence ; 
but in consequence of the statement containing some allusion to 
a lantern, which was afterwards found in a particular place, the 
policeman was asked whether, in consequence of something which the 
prisoner had said, he made search for the lantern. 

Tindal, C. J., and Pabkb, B., were both of opinion that the words 
used by the prisoner, with reference to the thing found, ought to be 
given in evidence, and the policeman accordingly stated that the 

14 
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prisoner told him that he had thrown a lantern into a certain pond. 
The other parts of the statoniont wore not givon in evidence. 

Note . — The rule as above stated is apparontly considered correct 
how, although earlier cases arc inconKistoiii with it. Such rule 
apparently gives the prisoner away altogether in buch cases, not- 
withstanding that the confession was extorted. 

But the finding of articles, etc., in consetiucnce of the confession 
certainly appears to render it trustworthy. 


DECLARATIONS BY DECEASED 
PERSONS. 

It has long been rocogmsod that tho oxclnsion of evidence 
of statements made by deceased persons would frequently 
lead to a defeat of justice, and tbat ih(\y might in some cases 
be properly admitted when the circuuisttiiices wore such that 
they could fairly be relied upon. In many cases tlierc^ might 
be no other evidence available, the dc'.coasod person having 
been solely acquainted with the facts. In the six following 
instances the law recognises that iliero is sufiiiiient guarantee 
of the credibility of such hearsay stal.cmciuts to allow that 
they shall be admitted as evidence: — 

1. Declarations in course of duty. 

2. ,, against iniercsl.. 

3. ,, as to i)edigroc‘. 

4. ,, ,, public rights. 

5. ,, ,, on use of (huith. 

0. ,, ,, contents of wills. 

For the principle underlying these exceptions, sec the 
remarks of Jessel, IM.U., ponl, p. 

It should be observed that, althougli tlu' term “ declara- 
tion ” may suggest rather a foniial slat onion t, yet statements 
made in any manner are generally admissible. 
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The oases in which such deolai^ations are admissible vary 
according to their nature, but it would appear that declara- 
tions in course of duty and against interest are admissible 
on any matter in issue whatever; those as to pedigree, only in 
pedigree cases (see post, p. 228) ; those as to public rights 
in cases of strictly public rights (see post, p. 235) ; those as to 
cause of death in cases of homicide (see post, p. 246); and 
those as to contents of wills in eases in which questions arise 
as to such contents (see Phipson, 267). 


DECLARATIONS IN COURSE OP DUTY. 

PRICE Y. TORRINGTON. 

NISI PRIUS. 1708. 

1 Salkeld 286 ; 2 Ld. Raymond 873 ; Holt 300 . 

Statements made by a person in the regular course of his 
business or duty are admissible evidenoe, after his death, 
of the faots stated. Such statements are known as 
“ declarations in the course of duty 

The following is from Lord Raymond : — 

In indebitatus assumpsit for beer sold and delivered to the 
defendant, upon non assumpsit pleaded, at the trial at Guildhall 
before Solt chief justice, the evidence against the defendant was, that 
the usual way of the plaintiff's trading was, that the drayman came 
every night to the plaintiff’s clerk, and gave account to hiin of all 
the beer that he had delivered that day ; and an entry was made of 
it in a book, which the drayman and clerk subscribed; and that 

there was such an entry of barrels of beer delivered to the 

defendant, etc., and that the drayman was dead, and the subscription 
was proved to be of his writing. 

Holt, C.J., held this good evidence to charge the defendant. 

The following is from Salkeld : — 

The plaintiff, being a brewer, brought an action against the Earl 
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of Torrington for beer sold and delivered, and the evidence given to 
charge the defendant was, that the usual way of the plaintiff ’e 
dealing was that the draymen came every night to the clerk of the 
brewhouse and gave him an account of the beer they had delivered 
out, which he set down in a book kept for that purpose, to which the 
draymen set their hands ; and that the drayman was dead, but that 
this was his hand set to the book ; and this was hold good evidence 
of a delivery ; otherwise of tlio shop-book itself, without more. 


DOE d. PATTESHAIili ¥. TURFORD. 

KING^S BENCH. 1882. 

3 B. & Ad. 890; 37 E. E. 581. 

A dedavation In the oonvse of duty is admissible although the 
duty was only temporarily assumed by the person who 
made suoh declaration, if it be proved that there was 
in fact such a duty upon another person whose duty was 
thus assumed for the occasion. 

In consequence of the absence of his dork, a solicitor, named 
Patteshall, had on one occasion performed the clerk’s duty for him, 
and served and indorsed a notice as his clerk would have done. The 
indorsement of service on such notice was admissilde as evidence of 
service. 

Lord T£nti:bi>en, C.J. ... I take it to be proved that the 
practice in Messrs. Bellamy and Patteshall’s office was that any person 
who undertook to serve a notice to quit, indorsed on the duplicate, 
at the time of the service, the fact of his having served the original. 
Notices to quit were usually served by the clerks, and not by the 
principals; but a principal might occasionally servo such a notice, 
and we must assume that when a principal served the notice, he 
would do what he required his clerk to do. Now, here it is proved 
that Patteshall took the notice with him when he went out, and that 
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the indorsement on it is in his handwriting. Then the indorsementj 
having been made in the discharge of his duty, wasj according to 
the authority cited, admissible evidence of the fact of the service 
of the original. 

LiTTiiEiDAiiE, J. ... If the notice in question had been served 
by a deceased cleric, his indorsement on the duplicate, coupled with' 
proof of the practice of the office^ would have been sufiLcient evidence 
of the service. Then the next question is, whether Patteshall 
having served it himself, his indorsement is tantamount to a cleric’s. 
I think it is; for it must be assumed that he would do what he 
required his clerk to do. . . . 

Paekb, J. ... The only question in the case is, whether the 
entry made by Mr. Patteshall was admissible in evidence, and I 
think it was, not on the ground that it was an entry against his own 
interest, but because the fact that such an entry was made at the 
time of his return from his journey was one of the chain of facts 
(there are many others) from which the delivery of the notice to quit 
might lawfully be inferred. ... It was proved to be the ordinary 
course of this office that when notices to quit were served, indorse- 
ments like that in question were made; and it is to be presumed 
that Mr. Patteshall, one of the principals, observed the rule of the 
office as well as the clerks. . . . 

Taunton, J. ... A minute in writing like the present, made 
at the time when the fact it records took place, by a person since 
deceased, in the ordinary course of his business, corroborated by 
other circumstances which render it probable that that fact occurred, 
is admissible in evidence. . . . 

Note. — ^But, although the duty may thus, apparently, be assumed 
for the occasion by a principal, it seems that a mere personal custom 
of a principal, to do a certain act and to record it, would not be 
sufficient. There must, it is said, be a duty towards another person, 
to do and to record the matter in question. See Massey v. Allen, 13 
Oh. P. 568; Simon v. Simon, [19^] P. 17. 
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THE HENRY COXON. 

ADMIRALTY. 187S. 

L. R. O P. D. 47 L. J. Adm. So; :J8 I., T. 819, 

Declarations in the course of duty, in order to be admissible, 
must be contemporaneous, must be made by a person who 
has no interest to misrepresent, and must relate to his 
own acts only. 

In an action iho <>wni‘rH of a ship for collision, entries 

made ill the lo|; i)Ook of a ship by iho first mate, sinc(» deceased, 
were rejected on three grounds: (3) they wore inado two days after 
iho occurrenco record(‘d, whereas iho duty *’ was to make them 
immediately; (2) the first mate had an inhu'fst i,o rnisw present, so 
as to negative the idea of uogligenco of himself and tho ship’s crow; 
(3) the entries referred not only io hin own ae.lH, hut io ihoso of the 
crew, and such declarations are not adniiKHible. as to the acts of 
others. 

The following is from the, Iaiw Journal: ’ 

Sia Hobetit PuiLLiMoup., .1. ... Nciithor do I think that the 

entry can bo considered as contemporaneous ; also it was in the 
interest of tho party who made it ; ami tlio authorities point to this, 
that when such ovidenco is admitted, it xuiist nslato to acts done b) 
the person who makes the entry and not by others, hut tho mate 
must enter, not only the nianomvrc'H on his f>wn ship, hut also the 
consequences of iho maiianivroH and navigation of lh(> oiluir ship. 
These different sets of facts aro so inoxiricahly nu.x.etl up that it is 
very difficult, if not impossible, io soparah* thorn. I tlH*roforo, for 
these reasons, reject this oviclenct*. . . , 

Note . — The case of Mnrrcr v, Ihnnr, [ 3.904 j 2 C4i. 534, 640-2, 
illustrates the point that the acts rocordi‘<i niUHt ho thosii of the 
declarant and not of oth(*r pcM-soriB. 

With regard to log books, tho provisioiiH of Uio Morohaiit Shipping 
Act, 1894, ss. 239, 240, should bi» notitM'd (wm* post^ ]>. 476). It 
will be observed that cnlrios in tho onioinl log” n'cpnrod thereby 
to be kept must be made “ as soon ns pOKsiblo tlu' occurrenco 
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CHAMBERS v. BEBNASCONI. 

EXCHEQUER CHAMBER. 1834. 

3 L. J. Ex. 373; 1 0. M. & R. 347; 4 Tyr. 531; 

40 E. E. 604. 

Declarations in the course of duty are eYidenoe only of the 
precise facts which It was the writer's duty to state or 
record, and not of other matters which, though contained 
in the same statement, were merely collateral. 

The question being whether A was arrested in a certain parish ; 
a certificate by a deceased officer, stating the fact, time and place of 
the arrest, was held inadmissible, as to the place, it being his duty 
merely to record the fact and time, not the place of his arrest. 

The following is from the Laic Journal : — 

Loni) Denman, C.J. {delivering the judgment of the Courts Loan 
Denman and Tindal, C.JJ., Littledalb, Taunton, Patteson, 
Parke, Gaselbe and Bosanqubt, JJ.). , . . We are all of opinion 

that, whatever effect may be due to an entry made in the course of 
any office reporting facts necessary to the performance of a duty, the 
statement of other circumstances, however naturally they might be 
thought to find a place in the narrative, is no proof of those circum- 
stances. Admitting, then, for the sake of argument, that the entry 
tendered was evidence of the fact, and even of the day when the 
arrest was made (both which facts it might be necessary for the 
officer to make known to his principal), we are all clearly of opinion 
that it is not admissible to prove in what particular spot within the 
bailiwick the caption took place, that circumstance being merely 
collateral to the duty done. 

Note. — It was shown in the above case to be the actual custom and 
practice of the officer to record the place of arrest, although it was not 
his strict duty to do so. This case has been much questioned. See, 
for instance, the observations in Smithes Leading Cases, 13th ed., 
II, 281. But, in the later case of Smith v. JBlaJcey, L. R 2 Q. B. 
326, Blackburn, J., said — “ It is an essential fact to render such an 
entry admissible, that not only it should have been made in the due 
discharge of the business about which the person is employed, but the 
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duty must be to do the very thing to which the entry relates, and 
then to make a report or record of it.*' 

With regard to declarations against interest a difEerent rule as to 
the extent of the admissibility of the declaration has been laid down 
— ^the whole being admissible (see post, pp. 219-20). 


R- ¥. BUCKLEY. 

CHESTER ASSIZES. 1873. 

13 Cox 293. 

Deolavations in the course of duty may be either writteni or 

oral. 

The question being whether A murdered B, a policeman, at a 
certain time and place ; a verbal report mado by B in the course of 
his duty to his inspector, that he was about to go to that place at 
that time, in order to watch A’s movements, was, by Lxrsii, J., hold 
admissible evidence to show that the prisoner and the deceased had 
met on that occasion. 


DECLARATIONS AGAINST INTEREST. 

1. PECUNIARY INTEREST. 

HIGHAM ¥. RIDGIKAY. 

KING’S BENCH. 1808. 

10 East 109; 10 R. E. 235. 

Statements made by a person against his “pecuniary” 
interest are admissible evidence, after his death, not only 
of the facts against such interest, but also of all other 
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facts In the same statement. Snoh statements are known 
as “ declarations against interest 
Any statement by a person tending to show that he owes 
money, or has received money owing to him, is considered 
to be against his interest in this sense. 

An entry made by a deceased surgeon, who had delivered a woman 
of a child, of his having done so on a certain day, and referring to 
his ledger, in which he had made a charge for his attendance which 
was marked as “paid**, was held evidence of the date of birth of 
such child; the word “ paid** being held to be a statement against 
the pecuniary interest of the surgeon, as affording evidence against 
him if he had sued for his charges. All the facts stated in the same 
entry including those in the ledger to which it referred, which were 
considered part of the same entry, were held admissible in evidence. 

Lord Ellenborotjgh, C.J. ... I think the evidence here was 
properly admitted, upon the broad principle on which I’eceiver’s 
books have been admitted ; namely, that the entry made was in 
prejudice of the party making it. In the case of the receiver, he 
charges himself to account for so much to his employer. In this case 
the party repelled by his entry a claim which he would oth&rwise 
have had upon the other for work performed, and medicines furnished 
to the wife ; and the period of her delivery is the time for which the 
former charge is made, the date of which is April 22; when it 
appears by other evidence that the man-midwife was in fact attend- 
ing at the house of Wm. Fowden. If this entry had been produced 
when the party was making a claim for his attendance, it would have 
been evidence against him that his claim was satisfied. It is idle to 
say that the word “ paid ” only shall be admitted in evidence, 
without the context, which explains to what it refers; we must, 
therefore, look to the rest of the entry, to see what the demand was 
which he thereby admitted to be discharged. By the reference to the 
ledger, the entry there is virtually incorporated with and made a 
part of the other entry of which it is explanatory. . . . The discharge 
in the book in his own handwriting repels the claim which he would 
otherwise have had against the father from the rest of the evidence 
as it now appears. Therefore, the entry made by the party was to hfs 
own immediate prejudice, when he had not only no interest to make 
it, if it were not true, but he had an interest the other way, not to 
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discharge a claim, which it ai^poars from tlio evkh'iico that he 

had. . . . 

Le Blanc, J. On inquiring into the truth of facts which happened 
a long time agOj the Courts have varied from the strict rules of 
evidence applicable to facts of the saino description hapiioning in. 
modem times, because of the difiiculty or impossibility, by lapse of 
time, of proving those- facts in the ordinary way by living witnesses. 
On this ground, hearsay and reputation (wliich latter is no other 
than the hearsay of those who may bc! sai)posod to have been 
acquainted with the fact, handed down from one to another) have 
been admitted as evidence in particular cases. On that principle 
stands the evidence, in cases of pedigree, of declarations of the 
family who are dead, or of monninciital inscriptions, or of entries 
made by them in family Bibles. The like evidence has boon admitted 
in other cases where the Court were satisfied that the person whose 
written entry or hearsay was offered in ovidt'iico, had no interest in 
falsifying the fact, hut, on the contrai‘y, had an interest against his 
declaration or written entry ; as in the case of rocoivor’s books. . . . 
Here the entries wore made by a person who, so Far from having any 
interest to make them, had an mterest the other way ; and such 
entries against the interest of the party making thorn arc clearly 
evidence of the fact stated. . . . 

Bavxey, J. This is no officious entry made by one who had no 
concern in the transaction ; he had no intortjst in making it ; and as 
he thereby discharged an individual against whom he would other- 
wise have had a claim, I think the entry was evidence by all the 
authorities. ... If he had brought an action for his work, and had 
received notice to produce his books, this entry would have dis- 
charged the father. Now, all tho cases agree that a written entry, 
by which a man discharges another of a claim which ho had against 
him, or charges himself with tho debt of aiiotlior, is ovidonco of the 
fact which lie so admits against himself, ihoro btdiig no interest of 
his own to advance by such entry. . . . 

Grose, J., concurred. 

Note . — It should lie particularly ohsiTved that such statements, in 
order to he admissible, mu.st bo against “ })ecuniary ” or “pro- 
prietary ” intci-cst. It is not siiffieiont, for iiistaneo, that tho state- 
ment was made under circumstances which show that th(^ person 
making it would be liable to a criminal prosecution (>Sn.sse'j! Peerage. 
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Case, 11 C. & F. 108) ; although, that would seem to be a case in 
which he would be liable to a pecuniary penalty, by way of fine, 
or to something admittedly worse, i.e., imprisonment. 

The entry in the above case must not be confounded with a 
declaration in “ course of duty ’% as there was no duty towards 
another person to make such entry (see ante, p. 213). 

The above case and the next one refer to pecuniary interest, the 
two subsequent cases to proprietary interest. 


TAYLOR y. HtflTHAM. . 

CHANCERY. 1876. 

L. E. 3 Ch. D. 605; 46 L. J. Ch. 798. 

If any pajpt of a statement by a deceased person is against 
snoh person’s pecuniary interest, the yrhole statement is 

^ admissible, even such part thereof as prove to be actually 
in such person’s Interest. Bat though admissible, it may 
be of no weight as evidenoe. 

The question being whether A (deceased) had lent money to B ; 
an entry by A in his book, ‘*B paid me three months' interest", 
followed by other entries connected therewith, and pointing to such 
a loan, was held admissible as evidence of the loan. The entry of 
such payment, by itself being against interest, was held to render 
admissible all the other entries, although the latter were actually 
for the declarant’s interest. 

The folloxcing is from the Lavj Repoiis : — 

Jessbl, M.R. ... It is, no doubt, an. established rule in the 
Courts of this country that an entry against the interest of the man 
who made it is receivable in evidence after his death for all purposes. 
... Of course, if you can prove aliunde that the man had a 
particular reason for making it, and that it was for his interest, yon 
may destroy the value of the evidence altogether, but the question of 
admissibility is not a question of value. The entry may be utterly 
worthless when you get it, if you show any reason to believe that he 
had a motive for making it, and that though apparently against his 
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interest, yet really it was for it ; but that is a matter far subsequent 
consideration when you estimato the value of the testimony. . . . 

Why should a man enter in his book “ Interest paid me ”, 
intending to make an entry for himself, and not against himself? 
Obviously the natural meaning of it is that it is against himself. 
“ Interest ” standing alone would not help him ; but these entries 
appear to be connected with two other entries; December 27. 
Paid off £20 ” ; that is, against his interest, but following that there 
is this, “ Left £1,980 ”, and that enables you to carry your eye 
to the connecting entry, which is, “ January, 1872. J. Witham 
acknowledged loan to this date £2,000 and then y u see you con- 
nect the entries with the £1,080. No doubt, if admissible, it becomes 
very important evidence by reason of connecting it with the rest of 
the entry, but the entry itself is only an entry, “ Interest paid me 
It would not, standing alone, have been evidence of a debt from any 
particular person independent of the connection, and it appears to 
me when a man puts ” Interest paid me ”, or ” Paid off £20 ”, it is 
prima facie a clear entry against interest which ought to be admitted, 
and I admit it on the general ground. But, independently of the 
general ground, there is proof that the £2,000 was paid to J. Witham, 
and there is proof that every ono of those four sums of £20 was 
actually paid to the testator, so that here again wo have this fact, 
that there are entries not standing alone, hut connected with the 
facts proved. I have no hesitation in saying that it is not only 
admissible as evidence, but is evidence of a very material character. 

Note. — ^This rule as to the admissibility of the whole declaration 
should bo compared with the rule that, in tho case of declarations in 
course of duty, only so much thereof as it was strictly tho declarant’s 
duty to state is legally admissible (sec ante, p. 215). 

There has been some conflict of opinion as to whether it is suffi- 
cient to show that the declaration is prima facie against interest, 
or whether it must be shown that it never could be made available 
for the declarant. Hamilton, L.J. (afterwards Loi’d Sumner) in 
Lloyd V. Lowell Duffrijn Steam Coal Co. ([1913] 2 K. B., at p. 137) 
expressed the view that the latter was the hotter opinion, but this 
has been questioned (see Phi'i>son, p. 270) ; and in Re Adams ([1922] 
P. 240) a declaration which was prima facie against intorost was 
admitted, and evidence was rejected that in the circumstances in 
which it was made it was in fact to tho declarant’s advantage. 

It should also be noted that the above cases only deal with the 
question of admissibility of such evidence, not its weight, which is 
quite another matter. 
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2. PROPRIETARY INTEREST. 

PEACEABLE y. WATSON. 

COMMON PLEAS. 1811. 

4 Taunton 16; 13 E. E. 562. 

Statements made by a person s^ainst bis “proprietary’’ 
interest are admissible eYidence after his death. 
Statements made by any one in possession of land tending to 
limit his interest therein to any less estate than a fee 
simple are admissible as declarations against his pro- 
prietary interest, possession being eYidenoe of ownership 
in fee simple, until the contrary appears. 

In an action of ejectment, in order to prove the seisin of a person 
through vrhom the plaintiff claimed, a witness was asked whether 
he had ever heard one Clarke (since deceased) say of whom he rented 
certain houses; but the identity of the houses was not established. 
Grose, J., rejected the evidence and nonsuited the plaintiff. A new 
trial was granted on the ground appearing below. 

Sin J. Mansfielu, C.J. The opinion of Grose, J., is unanswer- 
able. The ground of the rejection is this. Possession is prima fade 
evidence of seisin in fee simple; the declaration of the possessor 
that he is tenant to another makes most Strongly, therefore, against 
his own interest, and consequenily is admissible, but it must be 
first shown that he was in possession of the premises for which the 
ejectment is brought. The learned Judge's report, however, seems 
to go further, and to intimate that he should have rejected the 
evidence of the declarations whether there had or had not been other 
evidence to identify the premises which Clarke held, as those that 
were sued for. 

Lawrence, J. ... Since the learned Judge was of opinion that, 
after those facts were proved, the declarations still would not be- 
evidence, there ought to be a new trial. 

Note . — This rule is based on the rule that possession of land is 
evidence of ownership in fee simple (see onte, p. 92). Otherwise it 
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would be impossible to say that any statement was against the 
occupier’s proprietary interest. The statement of a deceased lord of 
a manor, as to the extent of the manor, was rejected on the ground 
that he was not at the time in possession, Crease v. J3a/rreit, 1 0. M 
& R. 919. 


PAPENDIGK ¥. BRIDGWATER. 

QUEEN’S BENCH. 1855. 

24 L. J. Q. B. 289; 6 W. E. 490; 1 Jur. (n.s.) 657; 

5 E. & B. 166. 

A declaration against proprietary interest is admissible only 
against those persons who are privy to the estate of the 
person making it. 

A. declaration by a deceased tenant of a farm, to the effect that 
he was not entitled to common of pasture in respoct of the farm, 
was held not to bo admissible in evidence against the reversioner, 
his landlord. 

The following is from the Law Journal : — 

Losn Campbell, C.J. . . . You cannot receive in evidenoe a 
declaration of a tenant which derogates from the title of the landlord. 
Such evidence^ if receivable, would bo most mischievous, because a 
tenant might thus destroy a valuable easement or be enabled to 
impose a servitude. 

CoimiDGB, J. ... Several exceptions have been established to 
the general rule that what is said by one person is no evidence 
against another person not in parity of estate and interest with him ; 
but the present case is not within any of the excojitions recognised 
by the authorities. . . . Nothing, I think, would lead to greater 
inconvenience than that the landlord by loose declarations of his 
tenant should be ousted of his rights and burthened with a 
servitude. . . . 

Eklb, j. ... This does not come within any of the exceptions 
which were introduced for general convenience, such as entries made 
in discharge of legal duty, or in the coui*se of business, nor, what 
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is more apposite, declarations binding privies. . . . This kind of 
evidence is of a most dangerous character, because, though pri/tna 
facie it is against the interest of the declarant, it is easy to suggest 

circumstances under which a tenant going out from one farm and 
coming into another might wish to burden the farm he was about to 
leave, with a view to benefit the latter, and be induced to make 
a declaration which, under the actual circumstances, was not against 
his interest at the moment, but in furtherance of it. I am, there- 
fore, of opinion that we ought not to extend the exception to this 
case. 

Note . — ^These cases as to declarations against proprietary interest 
should be compared with the case as to admissions by predecessors 
in title, Wool way v- Itowey ante, p. 195. 


DECLARATIONS AS TO PEDIGREE. 

BERKELEY PEERAGE CASE. 

HOUSE OF LORDS. 1811 . 

4 Campbell 401; 14 R. R. 782. 

In “pedigree cases” the statements, oral or written, and 
conduct of deceased persons, who were related by blood 
or marriage with the family in question, if made “ ante 
litem motam”, are admissible to prove relationship, or 
family succession, or facts upon which such matters 
depend, such as births, marriages and deaths. 

Entries in family Bibles, being looked on as family registers, 
to which the family have general access, are of special 
weight in this connection. 

Such statements and conduct are known as “ declarations as 
to pedigree 

In a claim before the Committee of Privileges of the House of 

Lords, the legitimacy of the claimant was disputed, the question 
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being whether his parents were privately married before his birth. 
The J udges were summoned to give their opinions upon the following 
questions submitted to them by the Lords. 

1. “ Upon the trial of an ejectment respecting Black Acre, 
between A and B, in which it was necessary for A to prove that he 
was the legitimate son of J S, A after proving by other evidence 
that J S was his reputed father, offered to give in evidence a 
deposition made by J S in a cause in Chancery, instituted by A 
against C D, in order to perpetuate testimony to the alleged fact 
disputed by C D, that he was the legitimate son of J S, in which 
character he claimed an estate in remainder in White Acre, which 
was also claimed in remainder by C D. B, the defendant in the 
ejectment, did not claim Black Acre under either A or C D, the 
plaintiff and defendant in the Chancery suit. 

** According to law, could the deposition of J S be received upon 
the trial of such ejectment, against B, as evidence of declarations of 
J S the alleged father in matters of pedigree ? 

2. ** Upon the trial of an ejectment respecting Long Acre, between 
E and F, in which it was necessary for E to prove that ho was the 
legitimate son of W, the said W being at that time dead, E after 
proving by other evidence that W was his reputed father, offered to 
give in evidence an entry in a Bible in which Biblo W had made 
such entry in his own handwriting, that E was his oldest son, born 
in lawful wedlock from G, the wife of W, on tho Ist day of May, 
1778, and signed by W himself. 

Could such entry in such Bible be received to prove that E is 
the legitimate son of W, as evidence of tho declaration of W in 
matter of pedigree? 

3. “ Upon the trial of an ejectment respecting Little Aero, between 
N. and P., in which it was necessary for N. to prove that ho was the 
legitimate son of T., the said T. being at that time dead ; N., after 
proving by other evidence that T. was his reputed father, offered to 
give in evidence an entry in a Bible, in which Bible T. had made 
such entry in his own handwriting that N. was his eldest son, born 
in lawful wedlock from J., the wife of T., on tho 1st day of May, 
1778, and signed by T. himself; and it was proved in evidence on 
the said trial that the said T. had declared : that lie, T., had made 
such entry for the express purpose of establishing the legitimacy, 
and the time of the birth, of his eldest son N., in case the same 
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should be called in question, in any case or in any cause -whatsoever, 
by any person, after the death of him the said T. 

“ Could such entry in such Bible be received, to prove that N. 
is the legitimate son of T., as evidence of the declaration of T. in 
matter of pedigree?” 

In the opinion of the majority of the Judges, the deposition, 
referred to in the first question, was inadmissible, as it was made 
after the dispute had arisen, post litem motam, when the party 
making the same had an interest to misrepresent the facts. 

In the unanimous opinion of the Judges, the entries in the Bibles, 
referred to in the second and third questions, were admissible, as 
they were made ante litem motam; the entry, however, referred to 
in. the third question being liable to suspicion on account of the 
reason stated therein for the making of it. The Lords gave judgment 
accordingly, 

Lobd Eldon, L.O. . . . There does seem a hardship in rejecting 
the declarations of the late Lord BerTceley after the dispute had 
arisen ; for there was no way in which the claimant as heir apparent 
to his titles could have availed himself of his testimony. . . . 
Upon the admissibility of this evidence, Judges have held different 
opinions, and it might appear remarkable that a declaration under 
no sanction was receivable, and a declaration upon oath was not. 

. . . The previous existence of the dispute would be a sufficient 
ground to proceed upon. I have known no instance in which 
declarations post litem motam have been received. . . . Therefore, 
although the authorities are at variance, principle and practice 
unite in rejecting the evidence. 

I introduced the Bible into the second and third questions, as the 
book in which such entries are usually made. If the entry be the 
ordinary act of a man in the ordinary course of life, without interest 
or particular motive, this, as the spontaneous effusion of his own 
mind, may be looked at without suspicion] and received without 
objection. Such is the contemporaneous entry in a family Bible, by 
a father, of the birth of a child. But a doubt had been entertained 
upon this point, and it was fit that it should be solemnly decided. 

I agree to the admissibility of similar entries in other books. There 
la a great difference between the competency of evidence and the 
credit to which it is entitled. 
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Lord Ellenboroucjii, C. J. I had conceived some doubts whether 
this deposition could not be received as a declaration ; but the 
arguments of tho learned Judges have ooiiviuoed me that it is 
inadmissible. It is only tho answer to particular interrogatories, 
and may bo very different from the genuine wsputation upon the 
subject. I agree with the Judges that an entry made in a Bibie does 
not thereforo become evidence; but \ cannot say it is not greatly 
strengthened by being found there, that being the ordinary register 
in families. . . • 

Lord RuDESDAiiE. The circumstance of an entry being in a family 
Bible, to which all the family have access, gives it that solidity 
which it would not have if made in a l>ook wliioh ri'inaincd in the 
exclusive possession of the father. Entries iii family liihles have 
therefore become common evidence of pedigree in this country; and 
in America, whore there is no register of births or baptisms, hardly 
any other is known. With regard to the main question of the 
admissibility of tho deposition as a declaration, one circumstance is 
in my mind decisive. In cases of reputation, tho attorney takos down 
what old witnesses will prove, and it often happens that some of 
them afterwards die before the trial. B\it what was taken down 
from their mouths is never offered in evidence. And why? Because 
declarations post litem motam are not receivable. . . . 


BUTLER y, MOUNTGARRETT. 

HOUSE OF LORDS. 1859. 

7 H. L. Cases 633; 115 R. R. 306. 

A oontroversy in a family, though not at that moment the 
subject of a lawsuit, is sufficient to exclude evidence of 
deolamtions as to pedigree made at the time of such 
controversy, on the ground that they were not made 
‘‘ante litem motam”. 

There was offered in evidence a letter written by on© member of 
the family to another, stating that the writer said ho knew of a 
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certain alleged marriage, material to the issue. This letter itself 
showed that a dispute had then arisen with reference to such 
marriage. It was held inadmissible as evidence. 

Loud Campbell, L.C. ... The question is this, whether there 
had been a marriage in Scotland between Henry Butler and Mrs. 
Colehroohe. It was to prove that there had been such a marriage 
that the letter was proposed to be given in evidence. Had there not 
been a controversy upon that subject before the letter was written? 
And at the time when the letter was written, did it not subsist ? 

It was for the Judge to say whether the letter was admissible or 
inadmissible, and in order to come to a right conclusion upon that 
question he was to consider whether there was evidence of lis motay 
independently of the letter. And, moreover, he was bound to look 
at the letter, and to read it, and to see from its contents whether it 
was admissible or not. Without entering minutely into the evidence, 
I think that there was, independently of the letter, evidencse to show 
that before the letter was written there had been a controversy in 
the Butler family as to whether there had been this Scotch marriage 
or not. But the letter itself, I think, is quite conclusive on the 
subject, because the whole scope of it shows that there had been sudi 
a controversy. And it was in my opinion a controversy which was 
likely to create a bias one way or the other upon the mind of every 
member of the family. ... It was a matter of great interest to 
them, as to which no doubt each might take one side or another; 
and, according to the established rules of the law of England^ if there 
is such a controversy^ it is supposed to create a bias upon the minds 
of those who make statements upon the subject, and it renders 
hearsay evidence upon the subject inadmissible. . . . 

Lobb Bbottgham. ... If the letter had been produced and 
tendered, and there had been nothing else in the cause to lead the 
learned Judge’s mind to the conclusion of the existence of lis mota 
at the time, and if he had therefore admitted the letter, the moment 
that letter was read, it would so clearly have proved that thoro was 
a lis mota at the time, that it must at once have been struck out of 
the evidence. 

Lobb Cbanwobth. ... If the letter itself shows that at that 
time there was a lis mota, then the letter is inadmissible. Kow, 
upon the question whether this letter does show that or not, it 
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appears to me that not only does it show that, but it shows nothing 
else. ... It appears to mo th*ut to admit that letter would be 
diroctly at variance with the principle upon which this sort of 
evidence is received, and which is stated by Loi'cl Miioiv to be, that 

suoh declarations are admitted upon the ground that they are the 
natural effusions of parties who must know the truth, ** upon 
occasions when their minds stand in an even position without any 
temptation to exceed or to fall short of the truth As to every one 
of those propositions, the case here would fail. . . . 

Loed Ohelmsfoed. . . . The very commona'iuout of the letter 
shows that tho parties were entoing into a consideration of the state 
of the family with refereiico to the devolution of the honours and 
the estates which were involved in tho discussion. Tho writer of the 
letter says, “ I think it fair and just to toll you wliat I know of the 
circumstances connected with Henry and Mrs. Colobrooke Then 
it was for the Judge to determine whether the letter itselfi if there 
was no other evidence in the case, was not sufficient to establish the 
fact of there being a lis mota. Tho learned Judge was of that 
opinion, and rejected the evidence. 1 think tho learned Judge was 
perfectly justified in so doing. I think the letter shows, in the 
strongest possible way, that there was a controversy existing. , » « 

Lord W-ensi^iydale concurred. 


HAINES y. GUTHRIE. 

QUEEN’S BENCH. 3884. 

L. E. 13 Q. B. D. 818; 53 L. J. Q. B. 521; 51 L. T. 

645; 33 W. R. 99; 48 J. P. 766. 

A ** pedigree ease”, in which evidence of declarations bs 
deceased relations is admissible, must be one in wbioh 
the question of pedigree or relationship is directly in 
issue. In such cases only, any fact upon which suoh 
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relationship depends may be so proved, e.g., the date of 
a birth. 

In an action for goods sold, to which the defence of infancy was 
pleaded, the date of birth being thus in question, a declaration made 
by defendant’s deceased father as to such date was not admissible, 
it not being a pedigree case. If it had been, then such fact could 
have been proved thus. 

The folloucing is from the Law Journal : — 

M.R. ... It is obvious that in this case the question of 
family is immaterial, that the question whose son the defendant was 
is immaterial, and so were all such questions as whether he was a 
legitimate or a natural son, an elder or a younger son, or as to what 
relation he occupied with regard to the rest of the family. There 
was, therefore, no question which could be called a question of 
family ; the only question is, what was the date of the birth . . . ? 

This evidence is prima facie hearsay evidence, and the general 
rule of law is that hearsay evidence is not admissible; it is there- 
fore sought to bring this case within some recognised exception to 
that rule, - . . The exception which applies to this case is that the 
evidence is admissible in cases where it is a question of pedigree. 
Here there is no question as to pedigree, no question as to descent, 
none as to relationship, none as to the position of any person in any 
family — all these questions are wholly immaterial — so that in this 
case no question of pedigree could arise, and therefore this case 
does not fall within the recognised exception to the general rule of 


evidence. . . . 

Bowen, L.J. ... No question is raised as to the family of the 
defendant, or as to his position in that family j the only question 
raised .was as to the age of this particular individual. 

Fby, L.J. . . . The exception is confined to questions of pedigree. 


and no such question is raised in this case. . . . 

Note . — The evidence of the date of birth in this case was rejected 
merely on the ground that it was not a “ pedigree case ”, i.c., not a 
case in which a question of relationship was in issue. If it had been 
such a case, then the date of birth would have been a proper matter 
to prove in such manner. 

“ Matters of pedigree” are legitimacy, celibacy, intestacy, failure 
of issue and the like. The rule applies in petitions under the 
Legitimacy Act, 1926 (Re Davy, [1935] P. 1). 
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JOHNSON y. LAWSON. 

COMMON PLEAS. 3824. 

2 Bingham 8C; 9 Moork ]88; 27 E. K. 558. 

Declarations as to pedigree must have been made by, or with 
the approval of, members of the family. If made by 
servants or intimate aoquaintanoes, whatever their position 
or knowledge, they are not admissible, unless adopted by 
the family. 

The question being, who was hoir-at-law of on© Ifonry Lidgbird, 
it was proposed to give in evidence declarations by a person, then 
deceased, who had been his housekeeper for twonty-four years. Suck 
declarations were held inadmissible. 

The folloxoing is from Bingham : — 

Best, G.J. ... As a general rule, hearsay is not admissible 
evidence, but to this general rule pedigreo-causos form an exception, 
from the very nature of the case. Facts must toe spoken of whioh 
took place many years before the trial, and of these, traditional 
evidence is often the only evidence whioh can be obtained ; but 
evidence of that kind must bo subject to limitation, otherwise it 
would be a source of great uncertainty, and Ihc limitation hitherto 
pursued, namely, the confining such evidence to the declarations of 
relations of the family, affords a rule at once certain and intelligible. 
If the admissibility of such evidence were not so restrained, w© 
should on every occasion, before the testimony could bo admitted, 
have to enter upon a long inquiry as to the d<*gr('<‘ of intimacy or 
confidence that subsisted between the party and the deceased 
declarant. ... If we look into the cases, we shall find that the 
rule has always been confined to the declarations of kindred ... it 
has been carried as far as it can with saft'ty, and w(^ must not 
extend it farther. 

Paek, J. ... It has been urged that groat confidence is often 
reposed in servants; but it is not confidence of this kind, nor is it 

usual for a man to confer with his domestics on the situation of 
the various members of his family. My objoclion to the proposed 
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evidence is, that if it were to be admitted, the practice would be so 
loose as to occasion great inconvenience ; whereas, if the rule be 
confined to members of a family, the path to be pursued is clear 
and certain. . . . 

Burbough, J. ... This exception from the general rule, that 
hearsay shall not be admitted, must be construed strictly, and the 
natural limits of it are the declarations of members of the family. 
If we go beyond, where are we to stop? Is the declaration of a 
groom to be admitted? of a steward? of a chambermaid? of a nurse? 
may it be admitted if made a week after they have joined the 
family? and if not, at what time after? We should have to try in 
every case the life and habits of the party who made the declara- 
tion, and on account of this uncertainty such evidence must be 
excluded. . . . 

Note . — It might well be that an old family servant had greater 
knowledge of the family affairs than a member of the family had; 
but it is considered that a servant would not have the same interest 
in keeping up a correct record of the family. Also, the admission of 
a servant’s evidence would, as Burrough, J., said in the above case, 
involve the further inquiry as to the position and means of knowledge 
of the servant, after he was dead ; not an easy matter. 


DOE Y. GRIFFIN. 

KING’S BENCH. 1812 . 

15 East 293; 13 R. E. 474. 

Declarations in pedigree oases are not confined to matters 
within the personal knowledge of the deceased relation or 
declarant. The matter stated may be mere family 
tradition or reputation, or hearsay upon hearsay, so long 
as it is confined to the statements and belief of deceased 
members of the family. Even a statement to the effect 
that there was absence of information in a family 
concerning one of its members would be admissible. 
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In an ejectment case the question arose wlxethcr a certain iDerson 
had died without issue. Evidence by an elderly lady, one of the 
family, was admitted to the effect that the person in question “ had 
many years before, when a young man, gone abroad, and according 
to the repute of the family, had afterwards died in the West Indies, 
and that she had never heard in the family of his having l)een 
married 

Loed Elienboeough, C.J. The evidence was sufficient to call 
upon the defendant to give prima facie evidence at least that Thomas 
was married; for what other evidence could the lessor bo expected 
to produce that Thomas was not married, than that none of the 
family had ever heard that ho was? 


GOODRIGHT ¥. MOSS. 

KING’S BENCH. 1777. 

COWPER 691 . 

Declaiations as to pedigree may be in any form, oral, vritten, 
oamred on tombstones, inscribed on portraits, or on written 
or printed pedigrees, or even by conduct, as, for instance, 
by treating a child as legitimate or otherwise. 

In an action of ejectment, the question was wliotlior a certain 
person was the legitimate child of his parents. Declarations by his 
father and mother, then deceased, that he was born before marriage 
were held admissible. 

Loed Manseibld, C.J .... The question is, whether the declara- 
tions of the father and mother in their lifetime can be admitted in 
evidence after their death? Tradition is sufficient in point of 
pedigroe ; circumstances may be proved. For instance, suppose from 
the hour of one child’s birth to the death of its parent, it had 
always been treated as illegitimate, and another introduced and con- 
sidered as the heir of the family ; that would be good evidence. An 
entry in a father’s family Bible, an inscription on a tombstone, a 
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pedigree hung up in the {amily mansion, are all good evidence. So 
the declarations of parents in their lifetime. . . . 

Aston and Willes, JJ., concurred. 

Note . — Inscriptions on tombstones, portraits, etc., would naturally 
bo made by strangers, but with family approval, and would amount 
to declarations by relations. 

The above case was thus commented on by Lord Eldon in White- 
locks V. Baker, 13 Yes. 514 : “ I accede to the doctrine of Lord Mans- 
field, as it has been stated from Cowper; but it must be understood, 
as it has been practised, and acted upon; and one word in that 
passage wants explanation. It was not the opinion of Lord Mans- 
field, or of any Judge, that tradition, generally, is evidence of 
pedigree; the tradition must be from persons having such a connec- 
tion with the party to whom it relates that it is natural and likely, 
from their domestic habits and connections, that they are speaking 
the truth, and that they could not be mistaken. 


DECLAKATIONS AS TO PUBLIC AND 
GENERAL RIGHTS. 

WEEKS ¥. SPARKE. - 
KING’S BENCH. 1813. 

1 M. & S. 679; 14 R. E. 546. 

In proof of public or general rights or customs, or matters of 
public or general interest, statements made by deceased 
persons of competent knowledge, as to the existence of 
such rights, etc., and as to the general reputation thereof 
in the neighbourhood, if made ante litem motam ”, are 
admissible. Such statements are known as “ declarations 
as to public and general rights 

So, on a question of prescriptive right of common, in which many 
persons had an interest, such evidence was allowed, on the ground 
that it was, in some degree, a public right. (But see note at end 
of this case.) 
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Lord Ellbnborough, C.J. The admission of hearsay evidence 
■upon all occasions, whether in matters of public or private light, is 
somewhat of an anomaly, and forms an exception io Ihc gcaicral rules 
of evidence. The question hare is whether this is a case of a public 
or merely private right, ... I confess myself at a loss fully to 
understand upon what princiiile, oven in matters of ]niblic right, 
reputation was ever deemed admissible evidenco. It is said, indeed, 
that upon questions of public right all are interested, and must be 
presumed conversant with them; and that is the distinction taken 
between public and private rights; but I must confess I have not 
been able to see the force of the jDrinciplc on which that distinction 
is founded so clearly as others have done, though T must admit its 
existence; and it has not been controverted in argument to-day, 
that in the case of public rights reputation is to be received in 
evidence. . . . 

Reputation is in general weak evidence ; and when it is admitted, 
it is the duty of the Judge to impress on tho minds of the juiy how 
little conclusive it ought to be, lest it should have more weight with 
them than it ought to have. . . . 

Le BimA.no, J. ... The question arose upon a claim of a pro- 
scriptive right of common ; such a right as tho party alleged to have 
existed beyond the time of legal memory; and the question is how 
that right is to he proved. First, it is to bo proved by acts of 
enjoyment within the period of living memory. And when that 
foundation is laid, then inasmuch as there cannot be any witnesses 
to speak to acts of enjoyment beyond the time of living memory, 
evidence is to be admitted from old persons (not any old persons, but 
persons who have been conversant with the neighbourhood where 
the waste lies over which the particular right of common is claimed), 
of what they have heard other persons of the same neighbourhood, 
who are deceased, say respecting the right. Thus far it is evidence 
as applicable to this prescriptive right, it being a prescri]ition in 
which others are concerned as well as the person claiming it ; because 
a right of common is to a certain degree a public right. And the 
only evidence of reputation which was received was that from 
persons connected with the district. 

In the same manner in questions of pedigree, although they are 
not of a public nature, the evidence of what persons connected with 
the family have been heard to say, is received, as to the state of that 
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lamily. In like manner, also upon questions of boundary, though 
the evidence of perambulations may be considered to a certain 
degree as evidence of an exercise of the right, yet it has been usual 
to go further and admit the evidence of what old persons who are 
deceased have been heard to say on those occasions. 

The rule generally adopted upon questions either of prescription 
or custom is this, that after a foundation is once laid of the right by 
proving acts of ownership, then the evidence of reputation becomes 
admissible, such evidence being confined to what old persons who 
were in a situation to know what these rights are, have been heard 
to say concerning them. The issue here was on the prescriptive 
right of common, and the evidence admitted was as to a right 
derogatory to that prescriptive right; which must be governed by 
the same rules. 

Bayley, J. ... In cases of prescription, which mnst have 
originated beyond the time of legal memory, and of which it is 
impossible to establish the claim by evidence of the grant, reputation 
seems to be admissible, and therefore for that reason, when instances 
have been adduced to show the exercise of the right claimed, it is 
usual to admit it. . . . I take it that where the term ** public right 
is used, it does not mean public in the literal sense, but is synony- 
mous with general ; that is what concerns a multitude of persons. 
Now this is a general right exercised by a variety of persons, though 
not a public right of common. 

Bampieb, J. ... In public rights it is not disputed that reputa- 
tion is admissible; and that it has been extended to other rights 
which cannot be strictly called public, such as manors, parishes, and 
a modus, which comes the nearest to this case. That, strictly 
speaking, is a private right, bnt has been considered as public, as it 
regards the admissibility of this species of evidence, because it 
afiiects a large number of occupiers within a district. . . . 

Note . — The above case is generally taken as the leading one, which 
first laid down the law clearly, although it has been disapproved of 
on the point whether the right in question was public or private (see 
the next case). 

Although such evidence is not admissible as to private rights, it is 
admissible both as to public and as to general rights. 

Public rights are those common to all the community, such as 
rights to use highways, ferries, and public fisheries. 

General rights are those common to a considerable class of the 
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community, such as parochial or manorial rights. The latter, how- 
ever, may be private rights. 

With reference to the remark of Le Blanc, J., in the above case, 
that the right is first proved “ by acts of enjoyment within the period 
of living memory ”, Sir James Stephen remarks : “This seems super- 
fluous, as no jury would ever find that a public right of way existed, 
which had not been used in living memory, on the strength of a 
report that some deceased person had said that there once was such a 
right” (Rig- Note XX). 

But the declarations must be made ante litem ynoUim. As to the 
meaning of such expression, see ante, pp. 223-8. 

Such declarations may be made in anv manner or form, as in 
oral statements, writings, deeds, depositions, maps, plans, books, 
presentments of Manorial Courts, or verdicts, judgments, orders or 
convictions of competent Courts, such as Quarter Sessions. 

As to maps and plans, see Hammond v. liradaireet, 10 Ex. 390; 
Pipe V. Fulcher, 28 L. J. Q. B. 12. 


LORD DUNRAVEN T. LLEWELLYN. 

EXCHEQUER CHAMBER. 1850. 

19 L. J. Q. B. 388; 14 Jur. 1089; 15 Q. B. 791; 
81 E. E. 809. 

A public 01* general right, or matter of public or general 
interest, to be eYidenced by reputation, or by declarations 
of deceased persons, must be one which is common to all 
persons interested, as to all the Inhabitants of a particular 
manor. A right is not within the rule simply because it 
is enjoyed by many persons in their own individual 
capacities, such as a right of common enjoyed by several 
persons in the same manor in their individual capacities; 
or an aggregate of private rights. 

Evidence of reputation, or declarations, is admissible although 
no actual enjoyment of the right be proved. 

On a question between the lord of a manor and the owner of a 
freehold estate within the manor, whether a piece of land was part 
of the lord’s waste or part of the defendant’s land, after proof had 
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been given that there were many lands held o£ the manor the 
tenants of which had always exercised rights of common on the 
waste of the manor, evidence was offered, on the part of the lord, of 
declarations of deceased tenants that the land was parcel of the 
waste. It was held that these declarations were not admissible in 
evidence, as there is no common law right for all tenants of a manor 
to have common on the waste of the manor, but that each tenant 
who has the right has it as an incident by law attached to his 
particular grant, and that the numerous private rights of common of 
the several tenants do not compose one public right so as to render 
evidence of reputation admissible. It was also held that evidence 
of actual enjoyment of a right need not be given in order to render 
evidence of reputation admissible. 

The following is froni the Law Journal : — 

Pabke, B. (delivering the judgment of the Court, Pabkb, 
AnnEBsox and Platt, BB., Maxtle, Cbesswell and Talfoubd, JJ.), 
... In the course of the argument we intimated our opinion that 
the want of evidence of acts of enjoyment of the rights did not affect 
the admissibility of the evidence, but only its value when admitted. 
We also stated that no objection could be made to the evidence, on 
the ground that it proceeded from persons who had not competent 
knowledge upon the subject, or from persons who were themselves 
interested in the question. The main inquiry was, whether this 
was a subject of a sufficiently public nature to justify the reception 
of hearsay evidence relating to it. 

If this question had been one in whioh all the inhabitants of the 
manor, or all the tenants of it, or of a particular district of it, had 
been interested, reputation from any deceased inhabitant or tenant, 
or even deceased residents in the manor, would have been admis- 
sible, such residents having presumably a knowledge of such local 
customs ; and if there had been a common law right for every tenant 
of the manor to have common on the wastes of a manor, reputation 
from any deceased tenant as to the extent of those wastes, and there- 
fore as to any particular land being waste of the manor, would have 
been admissible. But ... it is not to be understood that every 
tenant of a manor has by the common law such a right, but only 
that certain tenants have a right, not by prescription, but as a right 
by common law, incident to the grant. . . . 

This right, therefore, is not a common right of all tenants, but 
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belongs only to each grantee of arable land by virtue of his indivi- 
dual grant, and is an incident thereto. . . . We are therefore of 
opinion that this case is precisely in the same situation as if 
evidence had been offered that there were many persons, tenants of 
the manor, who had separate prescriptive rights over the lord’s 
wastes, and reputation is not admissible in the case of such separate 
rights, each being private and depending on each separate prescrip- 
tion, tinless the proposition can be supported, that because there 
are many such rights, the rights have a public character, and the 
evidence therefore becomes admissible. We think this position 
cannot be maintained. 

It is impossible to say in such a case where the dividing point is. 

What is the number of rights which is to cause their nature to be 
changed and to give them a public character? But it is said that 
there are oases which have decided that where there are numerous 
private prescriptive rights, reputation is admissible, and the case of 
Weeks v. Sparke (ante, p. 233) is relied upon as establishing that 
proposition. The reasons given by the different Judges in that case 
would certainly not be satisfactory at this day. . . . 

We are of opinion, therefore, that the evidence of reputation 
offered in this case was, according to the well-established rule in the 
modem cases, inadmissible, as it is in reality in support of a mere 
private prescription, and the number of these private rights does not 
make them to be of a public nature. 

Note . — Matters of public or general interest within the rule under 
discussion include among others — rights of highway, ferry, fishing, 
toUs, and landing places; boundaries of towns, parishes, counties, 
hamlets and manors; manorial, borough or district customs; and 
rights of common. 
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R. T. BLISS. 

QUEEN’S BENCH. 1837. 

7 A. & E. 550; 7 L. J. Q. B. 4; 2 N. & P. 464; 
W. W. & D. 624; 45 R. R. 757, 

Deolarations as to public or general rights must relate directly 
to the existence of the right itself, and not to particular 
facts which may support or negatixe it. The latter are 
liable to be misrepresented or misunderstood. 

Thus, the question being whether a road was public or private, 
a statement made by a deceased resident that he had planted a tree 
to mark the boundary of the road, was inadmissible. 

The follovsing is from Neville and Perry : — 

Loud Bknman, C.J. ... Is it then evidence of reputation? 
Everything which depends upon hearsay should be received with 
great caution. Hearsay evidence in matters of this sort was received 
by Lord EllenhorougJi in the first case with great reluctance. It is 
only to be received as showing general reputation, and not as 
evidence of particular facts. Here the hearsay evidence relates to a 
particular fact, and therefore is inadmissible. The statement did 
not describe the road as public or private. 

Patteson, J. To determine whether it was receivable as evidence 
of reputation, it is necessary to see what was the issue. It was 
whether this was or was not a public road. If the issue had been 
as to the boundary of a public road it might have been receivable in 
evidence, but evidence of reputation as to boundary cannot be given 
in evidence where the question is whether the road is public or 
private. If the witness had said this always was a public road as 
far as this place, it would have been receivable. The statement is 
clearly not receivable as evidence of reputation. . . . 

WiLi.iA:bi^s, J. ... The declaration in this case related to a 
particular fact, and was not, therefore, admissible. . . . 

Coleridge, J. ... No rule is more universal than that state- 
ments admissible in evidence on the ground that they are evidence 
of reputation must relate to general matters and not to particular 
facts. . . . 
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NEWCASTLE v. BROXTOWE. 

KING’S BENCH. 3 832. 

4 B. & Ad. 273; 1 N. & ]\1. r>98. 

Persons whose statements are reoeivable in evidenoe as 
declarations as to public and general rights must be 
shown to have been “ competent declarants ; that is^ 
they must have been so situated as to the place in 
question, by residence, duty or other connection that h 
may be concluded they had both the means and the motive 
for giving a true account of the matter. 

In order to prove that a public building was within tlie hundred 
of Broxtowe, ancient orders made by justices at Quarter Sessions foi 
the county, so describing it, were admissible without proof that suci 
justices resided in the hundred or county, their competency being 
presumed from their oflGLce, 

The foUowmg is from Neville and Manning : — 

Pabke, J. (delivering the judgment of the Court, Pabkb, Tatjntoj> 
and Patteson, JJ.). ... These documents were admitted, not at 

orders upon matters over which the magistrates had jurisdiction, bm 
as evidence of reputation ; in that point of view we are of opinior 
that they were admissible. Pour of them contain an express state 
ment, the fifth an implied one, that the Castle (or the Brewhouse, oi 
the Park of Nottingham, which belong to it) is within the wapentake 
ox hundred of Broxtowe. The statement is made by the justices o 
the peace assembled in Sessions who, though they were not provei 
to be resiants within the county or hundred, must from the natur 
of their offices alone be presumed to have sufficient acquaintan'c' 
with the subject to which these declarations relate ; and the ohjec 
tion cannot prevail that they were made after a controversy upoi 
that subject had arisen, because there appears to have boon n 
dispute upon the particular question, whether the Castle and it 
precincts were in the hundred of Broxtowe. These statements 
therefore, fall within the established rule as to the admission o 
evidence of reputation. . . , 
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Note. — It would appear, however, that all persons are strictly 
competent declarants as to public, as distinct from general, rights, as 
all persons are legally interested in them- But their declarations 
would be worthless, even if admissible, unless they were shown to have 
had competent knowledge. 


MERGER ¥. DENNE. 

COURT OF APPEAL. 1905. 

L. E. [1905] 2 Ch. 538; 74 L. J. Gn. 71. 

In an action to establish an immemorial custom for fishermen at 
Walmer to dry their nets on a plot of land owned by the defendant 
near the seashore, the defendant tendered the following documents 
as evidence of reputation : (1) A Survey made in 1616 of the repara- 
tions required to protect Walmer Castle from the sea, and estimates 
of the costs thereof ; (2) Depositions taken in an Information brought 
by the Attorney-General in 1639 against persons who claimed to be 
entitled to the Manor of Walmer for destroying a bank between the 
sea and Walmer and thereby causing expense to the King; (3) Old 
Maps and Plans of the same locality prepared by the Board of 
Ordnance between 1641 and 1647. All these documents were produced 
from the War OfBLce, and were tendered to show that the land in 
question was, at the various dates above mentioned, below high-water 
mark, so that the custom claimed could not have been immemorial. 
Held, afS.rming Farwell, J., that none of these docum^ts was 
admissible. 

The following is from the Law Beporis : — 

[As to Ko. 1.] Stirling, L, J. It does not appear by whom the 
survey was made, nor is there any evidence of the instructions given 
for it, beyond what appears from the document itself. . . . Now the 
action relates to the existence of a custom for the fishermen of 
Walmer to dry their nets on a particular plot of land, and the 
nature of the action is certainly such that evidence of reputation 
would be admissible. But what is the purpose for which it is sought 
to have this evidence admitted? The evidence does not in any way 
relate to the alleged custom, nor even to the plot of land over which 

L.B. 16 
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the custom is said to be exercisable. It relates to ih<i state of the 
foreshore adjoining the Castle of Walmor iu the early juirt of the 
seventeenth century. The object is to establisli that at that jJoriod the 
sea flowed twice a day over the locus in, gwo, the plot over which the 
custom is said to be exercisable, and it is said that, by establishing 
where the sea flowed at that time, ... it will bo shown that that 
plot of land was, at that time, subject to the flux and reflux of the 
sea, and therefore the custom must have arisen at a subsequent 
date, and consequently does not satisfy the rcquironnuiis ol the law 
as to period of time at which it began. In my opinion, that is not a 
matter of reputation. It is laid down in all the oases that, when 
reputation is admissible, evidence of particular acts ought not to be 
allowed (pp. 561, 564). 

[As to No. 2.] ‘ VinoHAN Wilmams, L.J. . . . Those depositions 
showed that the sea then came up close to the Castle. . . . The 
parties to the present action are in no sense the successors of any 
party to that Information, and, therefore, if these depositions axe 
admissible as against strangers to that proceeding, it can only be, 
as Farwell, JT., said, if they relate to some subject-matter as to 
which evidence of reputation would be admissible. ... In my 
judgment, both Newcastle v. Broxtowe (supra) and Thomas v. 
JenJcinSj 6 A. & E. 525, go far to show that, as regards evidence of 
reputation, it is sufficient, when a question arises which is directly 
afiected by the document tendered, if the subject-matter of the 
reputation is one in whicK the public is interested. Sometimes the 
word ** public ” means the public at large ; sometimes it means a 
section of the public, such as the tenants of a manor, or the conven- 
tionary free tenants in the district of Cornwall mentioned in Bowe 
V. Breuton, 8 B. & C. 737. Therefore, if it had been shown that 
these depositions were made by persons to whom it was right to 
impute knowledge of these matters without any special proof, I 
should have thought that they might be admitted, not qua deposi- 
tions, but as something written by the deponents in reference to a 
subject-matter of public interest. Therefore, in my view, what wo 
have to ask is, first, was the subject-matter dealt with by that 
information one of public interest? Otherwise these depositions could 
not be admitted as evidence of reputation against strangers to the 
information. And the second question is, were the deponents persons 
to whom we ought to impute such knowledge of the subject-matter as 
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would render their statements evidence of reputation? In Newcastle 
Y. Broxtowe the documents were orders of magistrates with regard 
to matters over which it was said they had no judicial jurisdiction, 
but the orders were made by the justices assembled in session, who, 
although they were not proved to be residents in the county or 
hundred, must, it was held, “ from the nature and character of 
their offices, alone, be presumed to have sufficient acquaintance with 
the subject to which the declarations related’*. Were, then, these 
deponents persons to whom knowledge ought to be thus imputed so 
as to make their statements in their depositions admissible in the 
present action ? In my opinion, they were not ; and this being so, 
1 think their depositions were not admissible (pp. 559 — 560). 

L.J. In my judgment, these statements (as to the flux 
and reflux of the sea at Walmer Castle) could only be admitted as 
evidence of reputation, and the matters to which they relate are, for 
the reasons I have already given with reference to the survey, not 
matters of reputation, but are evidence with regard to particular 
facts which it is intended to use, not for the purpose of establishing 
the custom or destroying it, hut from which, by way of inference, the 
custom is to be negatived. I think, therefore, that on that ground 
these depositions are inadmissible (p. 567). 

[As to No. 5.] Vaughan Wiixiams, L.J. Farwell, J., thought 
that, so far as these plans are evidence at all, they are evidence of 
particular facts and not of reputation. I agree, and 1 thitilr they 
are not admissible in evidence (pp. 560—561). 

Stieling, L.J. For the reasons which I have already giv^ 
with reference to the other documents, I think these plans are not 
admissible as evidence of reputation (pp. 567 — 568). 

Note. — The surveys, maps and plans were also held not admissible 
as Public Documents, post, p. 264. 
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DYING DECLARATIONS. 

R. V. JENKINS. 

CROWN CASES RESERVED. 1869. 

L. E. 1 C. C. E. 187; 38 L. J. M. C. 82; 20 L. T. 372; 
17 W. R. 621; 11 Cox C. 0. 250. 

In trials of homicide, statements made by the deceased 
person, whose death is the subject of the charge, relating 
to the cause and circumstances of his death, are admissible 
in evidence, provided it is clearly proved by the party 
offering it in evidence that the deceased had at the time 
abandoned all hope of recovery. Such statements are 
known as dying declarations 

The prisoner was charged with the murder of a woman, who, 
on her death-bed, accused him of the crime. A magistrate's clerk 
attended her to take down her statement, writing down that it was 
made “with no hope of my recovery". Ho then read it over to 
her, but, before she signed it, she desired the addition of the words 
“at present", so that the words read “with no hope at present 
of my recovery It was held that such statement could not be 
received in evidence, as hex objection to sign the statement without 
the words “at present" suggested some faint hope of recovery. 

The following is from the Law Journal : — 

Kelly, C.B. ... I am of opinion that the result of the cases 
is, that there must be an unqualified belief, without any hope of 
recovery, that the declarant is about to die. According to the 
language of Eyre, O.B., every hope of this world must be gone. 
According to Tindal, O.J., any hope of recovery, however slight, 
must exclude the evidence. Then the burden of proof lies entirely 
■on the prosecution. The Judge must be perfectly satisfied beyond 
a reasonable doubt that the declarant was under the belief that no 
hope of recovery existed. Now, in the statement as it read at first 
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it was “ no hope of recovery ” ; then she herself desires the insertion 
of the important words at present We have to consider the 
effect of those words under the circumstances under which they were 
uttered. For the prosecution we were asked to give no importance 
to these words ; but the woman must have had some meaning, and, 
if so, we have to give efiect to the meaning we think she had. It 
might have meant only that as the d.erk had used the word 
“present” when he first put the question to her, she thought it 
more correct that the same form should be adhered to in the written 
statement. She may, however, have meant to say, not that she had 
absolutely no hope, but that at present she had not, but she hoped 
still that ultimately a change might come, and then she might 
recover. We should have to solve the doubt, if we had any, in 
favorem vita in favour of the prisoner ; but we think the circum- 
stances call upon us to give our decision in his favour. 

Bvlbs, J. ... These dying declarations are to be received with 
scrupulous, I had almost said with superstitious, care. The declarant 
is subject to no cross-examination. No oath need be administered. 
There can be no prosecution for perjui'y. There is always danger of 
mistake which cannot be corrected. I think there should be the 
sense of danger of an almost immediate impending death. Here the 
woman said, in efiect, “ I have no hope at present The clerk 
wrote it down ** I have no hope She said “ That is not what I 
mean; I mean I have no hope at present That merely means, 
If I don’t get better soon, I shall not recover. 

Lttsh and Bbbtt, JJ., and Clbasbt, B., concurred. 

Note. — The question in the above case apparently turned upon the 
woman’s refusal to sign the statement without the words ** at 
present ”, although such words in themselves are apparently meaning- 
less. If the statement had, in the first instance, been drawn up wi^ 
such words it might well he argued that it would have been admissible. 

In B. V. Berry, [1909] 2 K. B, 697 it was laid down that the real 
test is not that the person making the statement should believe that 
he was at the immediate point of death, but merely that he should 
have given up every hope of life (see post, p. 248) 
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R. T. MEAD. 

KING’S BENCH. 1824. 

2 B. & C. 605 ; 4 D. & K. 120 ; 26 E. E. 484. 

A dying deolavatlon is only admissible in trials for mnrdae 
and manslaughter. 

The defendant was convicted of perjury. A rulo for a new trial 
was obtained by the Attorney-General, in opposition to which were 
tendered afS-davits, stating a dying declaration of the prosecutor, 
Janies Law, who was shot by the defendant after conviction. Such 
dedaiation gave an account of the shooting and then proceeded to 
state certain facts material to the charge of porjury. 

The following is from Bamewall and OreMwcK.-T- 

Abbott, C. J. (delivering the judgment of the Court, Abbott, C.J., 
Bavubt, Hoinovn and Bust, JJ.). We are all of opinion that the 
evidence cannot be received. . . . Here the dying declaration of Law 
was for the purpose not of accusing, but of doaring himself. I< 
therefore falls . . . within the general rule, that evidenoe of tkii 
deooription is only admissible where the death of the deceased h 
the subject of the charge, and the ciroumstanoes of the death tlu 
subject of the dying declarations. 

Note. — ^This rule is also illustrated, as to a civil case, by Stohart t 
Dryden, ante, p. 164. 


R. T. WOODCOCK. 

OLD BAILEY. 1789. 

1 Leach C. C. 500. 

A dying dedamtion is admissible although the deceased did 
not expressly refer to his expectation of death. It to 
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sofBoient if the oivoumstances show that he expected 
speedy death, and was without hope. 

The prisoner was charged with the murder of his wife, whose 
statement was taken on oath by a magistrate. She died in about 
forty-eight hours afterwards. It was proved to be impossible from 
the first that she could live long, but that although she retained her 
senses to the last moment, and repeated the circumi^ances of the 
ill usage she had received, she never expressed any apprehension or 
seemed sensible of her approaching dissolution. The statement was 
held admissible. 

Ethe, C.B. ... The general principle on which this species 
of evidence is admitted is, that they are declarations made in 
extremity, when the party Is at the point of death, and when every 
hope of this world is gone; when every motive to falsehood is 
silenced, and the mind is induced by the most powerful considera- 
tions to speak the truth ; a situation so solemn and so awful is 
considered by law as creating an obligation equal to that which is 
imposed by a positive oath administered in a court of justice. But 
a difficulty also arises with respect to these declarations ; for it has 
not appeared, and it seems impossible to find out, whether the 
deceased herself apprehended that she was in such a state of 
mortality as would inevitably oblige her soon to answer before her 
Bfaker for the truth or falsehood of her assertions. The several 
witnesses could give no satisfactory information as to the sentiments 
of her mind upon this subject. The surgeon said that she did not 
seem' to be at all sensible of the danger of her situation, dreadful 
as it appeared to all aroxmd her, but lay, submitting quietly to her 
fate, without explaining whether she thought herself likely to live 
or die. Upon the whole of this difficulty, however, my judgment 
is, that inasmuch as she was mortally wounded, and was in a 
condition which rendered almost immediate death inevitable; as 
she was thought by every person about her to be dying, though it 
was difficult to get from her particular explanations as to what she 
thought of herself and her situation ; her declarations, made under 
these circumstances, ought to be considered by a jury as being made 
under the impression of her approaching dissolution; for, resigned 
as she appeared to he, she must have felt the hand of death, and 
must have considered herself as a dying woman. She continued to 
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repeat, rationally and nniformly, the facts which she had disclosed 
from the moment her senses had returned, until her tongue was no 
longer capable of performing its office. Declarations so made are 
certainly entitled to credit ; they ought therefore to he received in 
evidence ; but the degree of credit to which they are entitled must 
always be a matter for the sober consideration of the jury, uudor all 
the circumstances of the case. . . , 

Note.— The case of R. v. Bedingfield, ante, p. 68, might bo referred 
to in connection with the above case. It was tWro held that notwith- 
standing the dying condition of the woman, her statoiucnt was not 
admissible as a dying declaration. 


R. ir. PERRY. 

COURT OF CRIMINAL APPEAL. 1909. 

[1909] 2 K. B. 697; 78 L. J. M. C. 1034; 101 L. T. 
127; 25 T. L. R. 676; 53 S. J. 810; 22 Cox 0. C. 154. 

If proof be given that the declarant’s death was imminent 
and that he had abandoned all hope of living, it is not 
necessary to show that he believed his death would ensue 
immediately. 

Appeal of Perry against her conviction for murder by means 
of an illegal operation performed on April 9. On April 14 the 
deceased had a miscarriage, and on the 16th, early in the morning, 
the deceased, in answer to her sister’s question, Maggie, what did 
you have that woman for?’’ replied, Oh, Gert, I shall go. But 
keep this a secret. Let the worst come to the worst ”, adding a 
statement of what the prisoner had don© to her. The deceased died 
the same evening. Lawrence, J., admitted the statement as a dying 
declaration. 

The following is from the Ijaw Reports : — 

Loed Alveestone, C.J. ... In Jt. Reel, 2 F. & F. 21, 
Willes, J., said: “It must be proved that the man was dying and 
there must be a settled hopeless expectation of death in the decla- 
rant.” That sentence expresses in very clear and crisp language 



DYING DEGLAnATIONS, 


249 


the rule which I have been trying to explain. In 12. v. Gloster, 
16 Cox C. C. 471, Charles, J., examining the cases, . . . said, “ In 
the latest case of all, B. v. Osman, 15 Cox C. C. 1, Lush, L.J., 
lays down the principle in these terms : * A dying declaration is 
admitted in evidence because it is presumed that no person who is 
immediatdy going into the presence of his Maker, will do so with a 
lie on his lips. But the person making the declaration must entertain 
a settled hopeless expectation of immediate death. If he thinks 
he win die to-morrow it will not do.' That is the judgment of 
Willes, J., with this addition, that Lush, L.J., inserts the word 
* immediate ’ before * death *. With the greatest deference 1 would 
prefer to adopt the language of WiUes, J., and say that the declarant 
must be under a ' settled hopeless expectation of death * Immediate 
death * must be construed in the sense of death impending, not on 
the instant, but within a very, very short distance indeed In 
other words, the test is whether all hope of life has been abandoned 
so that the person making the statement thinks that death must 
folloWk I now propose to apply that principle to the present case. 
... If the expression I shall go " is taken alone, it might mean 
“ I shall die some day ” ; but, taking into consideration the whole 
sentence, we concur with Lawrence, J.^ that the statement was made 
by the deceased with the hopeless expectation of death. 

Appeal dismissed. 

Note . — If the above conditions are proved, the fact that the 
deceased subsequently entertained hope will not exclude the declara- 
tion (12. V. Austin, 8 Cr. App. R. 27). 


R. t. PIKE. 

SHROPSHIRE ASSIZES. 1829. 

3 C. & P. 598. 


A dyin^ declaration is not admissible unless the declarant 
would have been competent as a witness, if living, and 
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was mentally capable of appreciating his condition. Thus 
imbecility or tender age may exclude the declaration. 

The prisoner being indicted lor murder of a child aged four years 
it was proposed to put in evidence, as a dying declaration, wha 
the child said shortly beforo her death. It was hold that it was 
inadmissible. 

PiJEtE, J. We allow tho declaration of jrersons in articulo mortit 
to be given in evidence, if it apiiear that the person making such 
declaration was then under the deop impression that ho was soon to 
render an account to his Maker. Now, as this child was but four 
years old, it is quite impossible that she, however precocious hex 
mind, could have had that idea of a future state whioh is necessary 
to make such a declaration admissible. . . . 

Note. — As to the competency of deceased declarants generally, sec 
FMpson, 267 — 8. 


DECLARATIONS AS TO WILLS. 

SUGDEN Y. LORD ST. LEONARDS. 

COURT or APPEAL. 1876. 

L. B. 1 P. D. 154; 45 L. J. P. 49; 34 L. T. 369; 
24 W. R. 479. 

mniiAii a question arises as to the contents, genuineness or 
identity of a will, whether existing, lost or destroyed, 
statements or declarations made by the testator concerning 
snoh will, either prior thereto, as to his testamentary 
Intentions, or (perhaps) subsequent thereto, as to his 
testamentary acts, are admissible In proof thereof. 

The will of Lord St. Xiconards (the celebrated Lord Chancellor) 
was missing at his death, and was never found. A daughter of the 
deceased wrote out the contents of the will from memory, there being 
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no draft or copy of it. The daughter had lived with the testator all 
her life; he had constantly consulted her about the will and 
explained its provisions to her, and she had from time to time 
assisted him to make and alter it. Her statement of the will was 
in some degree corroborated by other papers of the testator, and also 
by his verbal statements made after the execution of the will to his 
friends and relatives. 

The Court held that such statements or declarations made by 
the testator, whether before or after the execution of the will, were 
admissible as evidence of its contents, and granted probate of the 
will as written down hy the daughter. 

The folloyjing ie from the Xmi? Journal : — 

CocKBTjBN, C-J. ... When the idea of the testator's having 
himself destroyed the will is done away with, the next question is, 
whether the will having been lost, secondary evidence can be given 
of its contents? Now that question is disposed of by the authority 
of the case of Brown v. Brown (8 E. & B. 876), which, as I think, 
has been recognised as perfectly sound. There Lord Campbell says, 
“ Parol evidence of the contents of a lost instrument may be received 
as much when it is a will as if it were any other document ”i and in 
that I, for one, most entirely concur. The consequence of a con- 
trary ruling would be most mischievous. It would enable any person 
who desired, from some sinister motive, to frustrate the testamentary 
dispositions of a dead man. . . . 

. . . The third question is, whether we have before us sufficient 
evidence of the contents of the will. This depends upon the evidence 
of Miss Sugden, and, 1 must say, upon her evidence alone, to this 
extent, that if we had not her evidence, all the other parol, and even 
the documentary evidence in the case, would not enable us to say 
that we had ascertained the contents of the will so as to give 
effect to it. . . . 

The question presents itself whether the declarations of the 
testator can be received as secondary evidence of the contents of the 
lost will. No doubt, generally speaking, where secondary evidence 
is admissible, if oral, it must he given on oath ; if documentary, it 
must be verified on oath. Nevertheless, the declarations of deceased 
persons are, in several instances, admitted as exceptions to the 
general rule, when such persons had peculiar means of knowledge, 
and may be supposed to have been without motive to speak otherwise 
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than according to the truth. It is obvious that a man who has made 
his will stands pre-eminently in that position, lie must bo taken 
to know the contents of the will he has made. If ho speaks of its 
provisions, he can have no motive lor misreprosonting them, except 
in the rare instances in which a testator may have the intention 
of misleading by his statements respecting his will. Generally 
speaking, statements of this kind are honestly made, and this class 
of evidence may be put on the same footing with the declarations of 
members of a family in matters of pedigree, cvidcnco not always to 
be relied upon, yet sufficiently so to make it worth admitting, leaving 
its effect to be judged of by those who have to decide the case. . . . 

I entertain no doubt that prior instructions, or a draft 
authenticated by the testator, or verbal declarations of what he 
was about to do, though of course not conclusive evidence, are yet 
legally admissible as secondary evidonco of the contents of a lost 
will. . . . The question is simply one of the admissibility of 
secondary evidencoi and has to be determined by the rules of evidence 
alone. I am, therefore, decidedly of opinion that all statements or 
declarations, written or oral, made by a testator prior to the execution 
of the will are admissible as evidence of its contents. . . . 

The admissibility of declarations made subsequently to the 
execution of the will creates greater difficulties by reason of a 
dicfvm of Lord Campbell and a decision of Lord Penzance. In 
principle there appears to me to be no distinction. The position of 
the testator is the same, both as respects peculiar knowledge and 
motive for speaking the truth, which can be n6 loss than the motives 
which he has for making statements as to his intentions prior to the 
execution of the will. , . . 

I am therefore of opinion that the various statem nts of Lord St. 
Leonards, whether before or after the execution of his will, are 
admissible to prove the contents of the will. . , . 

Jessei,, M.II. ... Can we admit, as a matter of course, 
s^ndary evidence in proof of a will? Now I should have thought 
there could be but one answer to that question. . . . The meaning 
of secondary evidence is to supply the loss by accident or otherwise 
of primary evidence. . . . The whole theory of secondary evidence 

epends upon this, that the primary evidence is lost, and that it is 
against justice that the accident of the loss should deprive a man of 
the rights to which he would otherwise be entitled. I am at a loss to 
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discover any reason whatever for distinguishing between the ioss of 
a will and the loss of a deed. . . . 

The next point, and one no doubt also of great importance, is 
what secondary evidence is admissible. In this particular instance 
there is the evidence of a person who had seen the will, and the real 
point to be considered and decided is, whether that evidence can be 
confirmed or corroborated by declarations of the testator made either 
to that witness or to other persons, and, if so, whether those decla- 
rations to be admissible in evidence must be limited to declarations 
made at or before the execution of the will, or may be extended to 
declarations made after the execution of the will. . . . 

As a rule the declarations, whether in writing or oral, made by 
deceased persons, are in our law not admissible in evidence at all. 
But so inconvenient was the law upon this subject, so frequently has 
it shut out the only obtainable evidence, so frequently would it have 
caused a most crying and intolerable injustice, that a large number 
of exceptions have been made to the general rule. . . . 

(His Lordship here deals with the exceptions.) 

Now I take it that the principle which underlies all these 
exceptions is the same. In the first place, it must be a case in 
which it is diflS.cult to obtain other evidence, for no doubt the ground 
for admitting the exceptions was that very difl&culty. In the next 
place, the declarant must be disinterested ; that is, disinterested in 
the sense that the declaration was not made in favour of Ms interest. 
And, thirdly, the declaration must be made before dispute or litiga- 
tion, so that it was made without bias on account of the existence 
of dispute or litigation wMch the declarant might be supposed to 
favour. Lastly, and this appears to me one of the strongest reasone 
for admitting it, the declarant must have had peculiar knowledge — 
knowledge not possessed in ordinary cases. 

Now you will find that all these reasons . . . exist in this case, 
that is the case of a testator declaring the contents of his will. Of 
course; as in the case of pedigree, the Courts must be careful andf 
cautious in admitting such evidence. From its very nature it is- 
evidence not open to the test of cross-examination, it is very often 
produced at second or third hand, and is therefore particularly 
liable to lose something of its colour in the course of transmission. 
It is so easily and so frequently fabricated that all Courts which 
dispose of such cases must be especially on their guard. But that 
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only goes to the question as to the weight to be attributed to the 
evidence when admitted ; it docs not go to tlio question of admitting 
the evidence itself, and I must say it ii|)[>ears to me that, having 
regard to the reasons and princix)leB which have induced the 
tribunals of this country to admit exceptions in the other cases to 
which I have referred, we should l)e equally justified and equally 
bound to admit it in this case. . . . 

I should, therefore, entirely concur with the Lord Chief Justice's 
conclusion that this evidence would be admissible, not only as 
regards that portion whioh was anterior to the execution of the 
will, but also as regards that portion of it which is posterior to its 
execution. . . . 

James and Baggalxay, L.JJ.. concurred. 

Mellish, L.J,, dissented as regarded the post-lestaniontary 
statements only. 

Note . — It is very doubtful whether this case should bo put under 
the head of “ Hearsay It might certainly bo placed under the 
head of “ Secondary Evidence** of documents (soo post, p. 358). Eor 
a good discussion of the question see Thipson^ 313 — 5. It should also 
be observed particularly that the admissibility of the (widenco of the 
testator’s post-testamentary statements has been seriously questioned 
{Id . ; Woodnjocvrd V, G-oulstonej 11 App. Cas. 469 ; Atkinson v. M orris ^ 

ra P. 40; Quick v. Quick, 3 S. & T. 442; and see Harhwell v. 
ell, post, p. 255). 


IN THE GOODS OP RIPLEY. 

PROBATE. 1858. 

1 Sw. & Tr. 68; l> W. R. 4(>0 ; 4 Juu. (n.s.) 842. 

Deolavationg oi? statements made by a testator are not 
admissible as evidenoe to prove the due execution of his 
vrtll, or an interlineation or alteration. 

In 1850, the deceased, when in India, sent to his brother, in 
England, a copy of his will, which did not contain testator’s signa- 
ture, names of witnesses or attestation clause. In 1857, the deceased 
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sent to his brother a copy of a codicil, headed “ Codicil No. 1, to my 
will, written at Delhi, 18th February, 1857 It bore the signatures 
of the testator and of two witnesses. A letter accompanying it 
referred to the will of 1850. After testator’s death neither will nor 
codicil could be found. Probate of the same was refused. 

The following is from the Jurist : — 

Sia C. Cues SWELL. 1 have great di£5culty as to the execution of 
these papers. There is no doubt as to their contents ; the only proof 
of the execution is the statement of the deceased himself. . . . Upon 
principle, it seems to me, that there being no proof of the factum of 
the will, except the declaration of the supposed testator, the prayer 
must be refused. But as the circumstances of the case made me 
anxious to grant probate if possible, 1 have caused inquiries to be 
made whether any precedent could be found in the registry, but no 
such is forthcoming. There is a case at common law (Doe d. Shall- 
cross V. Falmer, 16 Q. B. 747) which inclines the other way. The 
Court there refused to admit declarations of a testator made after 
the execution of a will, as to an interlineation it contained ; a fortiori 
such declarations could not be received as to the whole will. 1 must 
therefore reject the motion. 


BARKWELIi Y. BARKWELL. 

PROBATE. 1927. 

L. E. [1928] P. 91; 97 L. J. P. 53; 138 L. T. 526; 
72 S. J. 69; 44 T. L. E. 207. 

The following is from the Law Reports : — 

Lord MEnnivALE, P. ... The question what declarations of a 
testator are admissible in evidence to establish testamentary dis- 
positions stands to-day where it was left by the statement of Lord 
Herschell, L.C., in the House of l^ords in Woodward v. Ooulstone 
(11 A. 0. 469), upon consideration of a judgment of the CJourt of 
Appeal in relation to this matter in Sugden v. Lord St. Leonards 
(ante, p. 250), that is to say, it remains a doubtful and difficult one. 
So far as regards the admissibility of statements of a testator made 
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before the execution of the will as to the contents of a will “ in the 
making ” Sugden v. Ijord St. Ijconards conilrins numerous earlier 
decisions, and there is no uncertainty. Tho Court of Appeal in 
Sugden v. Lord Si. Leonards hold that certain statements made by 
the testator in that case after tho execution of a will were admis- 
sible, and as matters stand— rnotwithstanding tho doubts expressed 
in Woodward v. Gculstone — tho judgment in Sugden v. Lord St. 
Leonards must be regarded hero as having declfircd the law so far 
as it has been authoritatively declared. 

As to the application of tho rule which was considered in Sugden 
V. Lord St. Leonards two well-known principles are to bo borne in 
mind. Inasmuch as the Wills Act, 1837, denies all oifoct to any will 
unless it shall be made in writing and executed in tho pro, scribed 
manner, that statute plainly ought not to bo ovadal by tlic admission 
of parol statements made after tho event to makcj out execution. 
Under the common law, however, which since 1857 has governed pro- 
ceedings in this jurisdiction, a fact which is in issue may, subject to 
the provisions of the Wills Act, be proved by any kind of lawful 
evidence, provided it be the best available. To exoluda a subsequent 
statement of a testator as to the fact of execution of a will is one 
thing. To exclude, or to admit his statements as to the contents of 
a writing no longer in being is another. It may bo that tho observance 
of this distinction will some day help in tho decision of tho vexed 
question what statements of the testator can bo given in proof. 


EVIDENCE IN FORMER PROCEEDINGS. 

MATOR OP DONCASTER t. DAY. 

COMMON PLEAS. 1810 . 

3 Taunton 262; 12 E. E. 650. 

When a witness, who gave evidence In a fonner prooeedlnl 
between the same paitles, or thelc privies, Involving the 
same Issue and subject to oross^samlnation, is dead, or 
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unable to attend, ov to gi¥e reliable evidence at, the 
second trial (for certain recognised reasons) , bis evidence 
so given may be proved by any person vrho heard it. 

A new trial having been granted, application was made that, i£ 
any of the witnesses, many of whom were very aged, should die or 
become unable to attend the second trial, their evidence given on the 
former occasion might be read at the next trial. 

Sib. J. Mansfield, C.J. You do not want a rule of Court for 
that purpose. What a witness, since dead, has sworn upon a trial 
between the same parties, may, without any order of the Court, be 
given in evidence, either from the Judge’s notes, or from notes 

that have been taken by any other person, who will swear to their 
accuracy ; or the former evidence may be proved by any person who 
will swear from his memory to its having been given. 

Hbaoth, J., concurred. 

Note. — Stephen, treats testimony given in former trials as hearsay 
evidence admissible by exception (Art. 32). This is unusual ; for the 
security both of an oath and of cross-examination (the absence of 
which constitutes the main objection to hearsay) are here preserved, 
the only missing factor being the demeanour of the deponent. 

The events in which such evidence is admissible are not quite 
clear. It certainly cannot be given unless the witness cannot, in the 
opinion of the Court, reasonably be expected to attend on the second 
occasion. If he be (1) dead, (2) permanently insane, or (3) kept out 
of the way by the adverse party, it seems the evidence is clearly 
admissible; but if he be (4) ill or (6) out of the jurisdiction, or (6) he 
cannot be found, then it would seem to be a question for the Court, 
having regard to the special circumstances. 

Under the former Chancery practice, an order was required to read 
such evidence, but it is now provided generally that an order is not 
necessary (see O. 37, r. 3, 7 JOsf, p. 541). 

It has been held that this rule does not enable the Court to grant 
leave to use the evidence of witnesses in another action, between other 
parties on a similar issue, with a view to avoid the expense of a 
commission to take evidence (Printing^ etc.^ Co. v. Drucker, [1894 J 2 
Q. B. 801). The only object of the rule is to save the expense of the 
order required under the former Chancery practice. It does not affect 
the law as to the admissibility of such evidence. 

AVith regard to evidence given at an earlier stage of the same 
proceedings (see O. 37, r. 25, post, p. 543). 
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LLANOYER ir. HOMFRAY. 

COURT OF APPEAL. 1881. 

L. E. 19 Ch. D. 224; 30 W. E. 557. 

ETidenoe ^iiren in former proceedings is admissible in subse- 
quent proceedings although the parties in the subsequent 
proceedings are not personally the same, provided they 
are the privies of or claim through the former parties. 

Thus, where in 1815 evidence was given in an action between 
manorial tenants and the lord of a manor as to a manorial right; 
and in 1881 another action was tried, as to the same right, between 
the manorial tenants and the lord of the manor of that time, none 
of whom were personally parties to the former suit, yet, as they were 
all “privies in estate” of the former parties, the evidence given in 
the former action, by witnesses since deceased, was admitted in the 
latter action. 

The followmg is from the Law Reports : — 

Jessel, M.R. . . . The question has been raised whether this 
evidence is admissible in the present suit. I must say that I have 
no doubt whatever that it is. The previous suit was a suit by persons 
who were privies in estate with the present tenants ; tlioy were not, 
indeed, owners of the same estate, but as the suit was on behalf 
of all the tenants it included the then owners of tho estate now 
belonging to the Messrs. Phillips, and on the other side there was 
a lord of the manor, who is now represented by the present lord of 
tha manor. Therefore it was a suit between persons privy in estate 
to the parties in the present action. The issue in that suit was 
the same as that in the present action, and the evidence in one is 
therefore admissible in the other. Why should the evidence not 
be admissible? The lord had an opportunity of cross-examining, 
and the evidence answers every condition of admissibility, the last 
condition being that the witnesses must be dead or not producible, 
which, of course, is the case now with these old witnesses, ... If 
the witnesses were now alive, of course their evidence could not be 
read, but they must be called. There is, in my opinion, no more 
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objection to reading this evidence than there is in any other case 
where the witnesses have been called and are dead. If a witness 
gave evidence at the trial of an action, and a new trial was orderedj 
then if he were dead at the time of the new trial you would read his 
former evidence ; but if he were alive you could not do so, but would 
have to call him again. 

Bagoallay and Lush, L.JJ., concurred. 

Note . — ^As to “ privies ”, see OTite, p. 45. 


MORGAN 7. NICHOIili. 

COMMON PLEAS. 1866. 

L. E. 2 C. P. 117; 36 L. J. 0. P. 86; 15 L. T. 184; 
15 W. E. 110; 12 JuR. (n.s.) 963. 

Eyidence given in former proceedings is not admissible in 
subsequent proceedings merely on the ground that the 
parties in both proceedings claim in the same right. The 
parties must either be the same, or the later parties must 
claim under the former parties. 

In 1856, A brought an action of ejectment against X, and in 
1866, B, the father of A, brought a similar action against the same 
defendant, claiming the same property under the same title. The 
plaintiff in the later action was not allowed to read in evidence a 
shorthand writer’s notes of the evidence given in the action of 1856, 
by a relation of the plaintiff, who gave evidence as to the pedigree, 
but who had since died. 

The following is from the Zaw Jowmal : — 

Eule, C.J. ... If that former trial had been in an action 
brought against the defendant by the present plaintiff, or anyone 
claiming under him, the evidence would have been admissible. But 

the evidence ought not to be admissible against the defendant unless 
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it would also have lieen admiBsiUlt* against th(‘ prcsout plaintiff. In 
my opinion, the two plaintiffs, that is to say, the plaintiff in the 
present action and the plaintiff in the former one, are perfect 
strangers. On the former trial, tho plaintiff, who was the son of the 
plaintiff in the prosout action, c.laiiuod unchn* his father, in the liolief 
that his father was dead; and on that trial this c*vidoiicc! of Henry 
Morgan was admitted. It turned out, howt‘.vt‘r, that the father was 
not dead, and he has sinco broiight thin action, in which ha is a 
perfect stranger to the son, so far as this rule of law is concerned. 
If the defendant had wanted to have us<»<l tliis ovidi'nc(> against the 
plaintiff in this action, ho could not have done ho; and therefore 
I think the evidence was not admissible for tho ])laintiff. 

WiirLEs, J. The question is, whether the rule as to the 
admissibility of evidence given by a witness on a foriuar trial of the 
same matter in dispute, and botwoon the same parties or their privies, 
extends to the present case ; that is to say, whotlu^r all relations in 
blood are bound by or may take advantage of tho rule, bocauso the 
only thing here connecting the present plaintiff with the plaintiff in 
the former action is the relationship of blood, tho pre^sont plaintiff 
being the father of the former plaintiff. The* argiimont would be 
the same if the two plaintiffs had boon cousins, which shows its 
absurdity. ... He is no privy to the plaintiff in the former action, 
since a father does not claim through his son. . . . Thoro has been 
no case in which the evidence has been admitted where the parties to 
the action were not parties to the former action, except they were 
persons who claimed under such former parties. . . . 

Kbatino, J. ... The defendant was party to the former action, 
but the plaintiff was not, nor was he claiming under the plaintiff ir 
the former action. A son is obliged to claim through his father, 

but the father does not claim through the son, and for the present 
purpose they are strangers. 

Btles, J., concurred. 
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STATEMENTS IN PUBLIC DOCUMENTS. 

STURLA Y. FRECCIA. 

HOUSE OF LORDS. 1880 . 

L. E. 5 A. 0. 623; 50 L. J. Oh. 86; 43 L. T. 209; 
29 W. E. 217; 44 J. P. 212. 

Entries or statements in “ public documents suoh as official 
books and re^sters, British or foreign, are evldenoe 
against every one, provided there vas a legal duty to 
make suoh entries for public information or reference, 
and they vere made in proper time by the proper officers, 
after proper inquiry. 

Although foreign public documents are within the rule, yet the 
report of a committee appointed by a public department in a foreign 
State, though addressed to that department and acted on by the 
Government, was not admitted in the English Court as evidence of 
the facts stated therein; there being no evidence of any such legal 
duty to make either the entries therein, or any particular inquiries 
on which they were based, nor any evidence that such report was to 
be for public reference. 

The follovcing is from the Law Lteports : — 

Lord Selborne, L.C. ... IThere is abundant proof that the 
report which contains the passage it is desired to use is an authentic 
public document of the Genoese Government, to which, so far as the 
good faith of those who made it is concerned, credit might be justly 
given on any occasion on which it might properly be used. But . . . 
it does not appear that any particular rules were prescribed to them 
as to the kind of information which they should collect; still less as 
to the evidence which they were to require to substantiate such 
information. ... It appears to me to have been perfectly open to 
its members to receive any species of information, or hearsay or 
otherwise, to which they themselves at the moment thought credit 
could be given ; and therefore, I am unable to apply to them any 
analogy derived from the cases of Courts, Commissioners, or other 
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pexsons having a special duty or authority under the English law to 
make particular kinds o£ intiuirioR. . . . 

Loan Hatherlkv. . . . When you roine, to look at the character 
of the document which is Bought to 1 m‘ produnnl, what do you find? 
There are no original ontricB to l)o found in i.hat document, but 
there appear to have boon books kept, although wo have not any 
very precise information about how they woro kt‘pt, or whoso duty it 
was to keep them, and the liko. ... I do not think this comes near 
the case of the heralds’ books, nor the commissions for making 
speoifio inquiries, these specific inqiiirios falling plainly under the 
head of a discharge of a duty, which duty is discharged in the only 
proper manner in which it could be discharged ; and, therefore, the 
law taking notice that such had benm th<’> cour8<‘ of investigation or 
inquiry and such had been the result of the duo t‘Xocution by the 
commission of that duty, gives credit to what the return states upon 
the matter. . . . 

Lonn Blackburn. ... It is an ostablished rule of law that 
public documents are admitted for certain purposes. What a public 
document is, within that sense, is of course the groat point which we 
have now to consider. ... It should be a public inquiry, a public 
document, and made by a public officer. I do not think that 
“ public ” there is to he taken in the sense of moaning the whole 
world. I think an entry in the books of a manor is public in the 
sense that it concerns all the people interested in the manor. And 
an entry probably in a corporation book concerning a corporate 
matter, or something in which all the corporation is concerned, 
would be “ public ” within that sense. But it must be a public 
document, and it must be made by a public officer. I understand 
a public document there to mean a document that is made for the 
purpose of the public making use of it, and being able to refer to it. 
It is meant to be where there is a judicial, or quasi-judicial, duty to 
inquire, as might be said to be the case with the bishop acting under 
the writs issued by the Crown. That may be said to be quasi- 
judicial. He is acting for the public when that is done ; but I think 
the very object of it must be that it should be made for the purpose 
of being kept public, so that the persons concerned in it may have 
access to it afterwards. . . . Can the document in this case be said 
to TOme within that class of cases? I think it is impossible to look 
at it in that way. There is not the slightest evidence, or the least 
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circumstance, to lead me to the conclusion that it was even intended 
that this private and confidential report should be seen by anyone 
interested in it. It was meant for private information, to guide the 
discretion of the Government. It was not, like the bishop’s return 
of the first-fruits, for the public information, to be kept in the ofl&ce 
and to be seen by all in the diocese who might be concerned when 
there came to be any litigation. 

Lobd Watson. ... It does not appear to me that the duty cast 
upon the committee necessarily, or even by fair implication, involved 
the necessity of making any quasi*judicial or strict inquiry into the 
circumstances which they were about to report. . . . The sort of 
commission that was given here was one of a very roving description 
to find out every little circumstance, whatever it might be, wherever 
they could pick it up, and in whatever manner they could ascertain 
it. . . . 1 cannot conceive, when you take these circumstances into 
consideration along with the undoubted fact that this was not made 
for the purpose of being recorded in a public register, that it can 
have the authority of a public register. . . . 

Note. — There are two special rules respecting ** public 

documents ” — 

(1) Statements in them are evidence against everyone, 

(2) They can always be proved by secondary evidence, i.e., copies. 

The first point only is in question here. The second is dealt with 

post, p. 363. 

“ The very gist of such documents ”, it has been well said, ** is that 
they contain a statement of some matter of fact by a person duly 
authorized to make it, who is not, save in very exceptional cases, 
called as a witness. And the guarantee of their credibility consists in 
the public duty of the official who keeps them to ascertain the truth 
of the matters to be recorded, and to make accurate entries of them 
in the public interest for the purpose of reference ” (Wills, 233). In 
connection with this matter, the presumption of regularity in public 
offices should be borne in mind (see ante, p. 34). 

Among such ** public documents ” may be mentioned the follow- 
ing: Public Statutes, the London Gazette, Begisters of births, 
marriages and deaths, and other public Begisters, Surveys of Crown 
lands, maps, plans and charts attached to Inclosure Awards and 
public Inquisitions. As to the wemht to be attached to various 
entries in public Registers, see Be Stollery, [1926] Ch. 284. 

But ancient documents such as surveys, estimates and petitions of 
a private character, produced from the Record Office, which do not 
affect the King’s property or revenues, are not public documents in 
the above sense. Nor are confidential plans or reports made to the 
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War Office, not intended an pormanent rt^'ortla {Mnrer v. /)etme 
[1906] 2 Oh. 238, cited on other points, antr, p. 241). ' 

As regards maps and plana, it app<>arK tliat Ihoy in ay bo admissible 
in evidence, although they an% not atriclly public dwninierita, if they 
are published maps or plans generally offered for aale to the publi^ 
as to matters of public notorh^ty, but not as to matte ra of private 
concern. Thus maps of Auatralia w<‘re admitted in the Tichhome 
Oose, and of South Africa in the Jautviton Cuxr. As to the admis- 
sibility of maps and jilana in other eaaeK, se<‘ I*IiijKHon, 367 — 8, and 
cf. the Rights of Way Act, 1932, h. 3, po.s/, j). 621. 


R. y. SUTTON. 
KING’S BENCH. 1816. 


4 M. & S. 5:32. 

Recitals in public Acts of Parliament are, like direct state- 
ments in public documents and State Papers, generally, 
prima fade ” evidence against every one. 


Thus, to prove that certain organised outrages had occurred in 
various parts of England, recitals that such outrages had occurred, 
contained in a public Statute, and in a Royal Proclamation offering 
a reward for the discovery of the offenders, were held admissible. 


Loan EimsNBOBoxiGH, C.J. . . . Public Acts of Parliament are 
binding upon every subject, because every subject is, in judgment ol 
law, privy to the making of them, and therefore supposed to know 
them, and formerly the usage viras for the sheriff to proclaim them at 
his county court and yet what every subject is supposed to know, 
and what the Judge is hound judicially to take notice of, it is said 
the jury cannot advert to ; for if this evidence was inadmissible, it 
must be because the jury could not be charged with it. 

Kext as to the proclamation ; I consider it as an act of State. 
The proclamation recites, that it had been represented to the Prince 
Regent, that a number of persons had committed various acts of 


outrage in the town, and in different parts of the county of 
A ottiugham, etc. ; and that the Prince Regent has thought it neces- 
sary to propound certain rewards for the discovery and conviction 
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of the persons concorned in such proceedings. The propounding of 
these rewards necessarily implies that such acts of outrage have 
actually been committed, for otherwise it would have been nugatory 
to propound them. I do not say that it was conclusive evidence 
of the fact that these outrages wore committed ; but surely it was 
admissible and, like other acts of State, to bo laid before the 
jury. . . . 

Lb Blanc, J. ... This evidence consists of the King’s proolama- 
tioHj reciting that it had been represented that certain disturbances 
caused by persons employed in the stocking manufactories had taken 
place in Nottingham and several parts of the county, and offering a 
reward for the discovery and apprehension of offenders. There are 
likewise two Acts of Parliament reciting in their preambles the 
existence of these outrages, and making provision in the body of 
them, the first, for the more exemplary punishment of persons 
committing these outrages ; the second, for the better preserving the 
peace, by enforcing the duties of watching and warding. When the 
nature of these documents is considered, is it possible to say that 
they were not admissible, particularly as the libel refers to the 
conduct of the persons called Ludditfis in destroying frames in 
Nottingham and the neighbourhood, and compares that conduct with 
the conduct of the military in America? Are not the documents 
material to show that these disturbances existed in Nottingham, 
and existed to such a degree as to call for the interference of the 
Executive Government and the Legislature, to offer reward for their 
discovery, and to inflict a more exemplary punishment upon them, 
and to protect the peaceable inhabitants by compelling the observance 
of watch and ward? Surely they were evidence for this purpose, 
when the inquiry respected a libel of the description laid in the 
information, tending, as it is charged, to alienate the minds of the 
subjects from the King and Government, and to make them think 
that what had been condemned at Nottingham by the Government, 
was held laudable in America ; when, according to the language of 
the libel, they were singing a new tune to an old song. I cannot soe 
therefore any ground on which these public instruments could bo 
objected to as inadmissible. They seem to me to go clearly to prove 
the facts which are alleged, because they show in what way the 
Executive Government and the Legislature acted upon them. ... 

Batley, J. ... The proclamation sets forth, that it had been 
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represented to the Prince Hegont that a numhor of persons, chiefly 
of those employed in the stocking manufactories, had actually com- 
mitted various acts of outrage ; it is therefore an assertion on the 
part of His Royal Highness, that such a roprosentaiion had been 
made to him, and he proceeds to act ui)on it, by offering a reward 
for the discovery of the offenders. This I think was evidence to 
this extents and no farther, that a representation was made to the 
Executive Government that such outrage's ^^xistc'd, and that the 
Executive Government thought fit to act upon it ; for tliey so far 
acted as to promulgate an Act of State upon it. . . . 

The preambles to the two Acts of Parliament I think are still 
more free from objection than the proclamation, and they assume as 
facts that outrages did exist. When we consider in what manner an 
Act of Parliament is passed, and that it is a public proceeding in 
all its stages, and challenges public inquiry, and when passed is 
in contemplation of law the act of the wholo body, it seems to me 
that its recital must be taken as admissible evidence. . . . 


BRETT T. BEALES. 

NISI PRIUS. 1829. 

1 Moo. & M. 416; 34 B. B. 499. 

Recitals or statements of fact in priirate Acts of Parliament 
are eyidence only against the parties to them, even 
although they may be deolaiied to be public for the 
purpose of proof. 

A private Act, authorising the making and maintaining of a 
navigable canal, contained a recital that the Corporation of Cam- 
bridge were entitled to divers tolls. The plaintiff was the lessee of 
the tolls under the Corporation of Cambridge, and ho brought the 
action to recover such tolls. In support of the claim it was proposed 
to read the said recital as evidence, it being urged that the Act was 
for this purpose to be treated as a public statute (in which case the 
recital would have been evidence), as it was provided '*that this 
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Act should he deemed and taken to be a public Act, and shall be 
judicially taken notice of as such by all Judges, justices, and others, 
without being specially pleaded It was held that the recital was 
not admissible in evidence. 

Loan TENimnEN, C.J. The point is quite new, and of great 
importance, as it will apply to so large a class of statutes. . . . 

Two grounds have been laid for the admission of this evidence : 
the one, that the concluding clause renders it admissible as a public 
Act; the other, that even independently of this clause, it is so from 
its nature. The answer given to the first was that the clause only 
applied to the forms of pleading, and did not vary the general nature 
and operation of the Act. I was inclined to that opinion at the 
time, and my learned brothers agree with me in that impression. 
We also think that the second ground fails. It is said that the 
bin gives a power of levying a toll on all the King’s subjects, and 
therefore the Act is public; the power given is not so extensive, it 
is only to levy toll on such as shall think fit to use the navigation. 
The ground, therefore, on which it is said the Act is public, and 
the evidence admissible, fails ; and I cannot receive it. 

Note . — ^It was customary, before the year 1850, to insert a clause 
in private Acts of Parliament declaring that the same should be 
deemed public and be judicially noticed. The effect of this clause 
was to dispense with the necessity, not only of pleading the Act 
specially, but of producing an examined copy, or a copy printed by 
the printer for file Crown; a public Act requiring neither to be 
specially pleaded nor proved. By 13 & 14 Viet. c. 21, it was enacted : 

“ That every Act made after the commencement of this Act shall be 
deemed and taken to be a public Act, and shall be judicially taken 
notice of as such, unless the contrary be expressly provided and 
declared by such Act” (see ante, p. 16). This provision is now 
repealed by the Interpretation Act, 1889, 52 & 55 Viet. c. 63, which 
provides, by section 9, that every Act passed after 1850 “shall be a 
public Act and shall be judicially noticed as such, unless the contrary 
is expressly provided by the Act” (see post, p, 472). 
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THE MODE OF PROOF. 

Three modes of proof are allowed by law : — 

(1) Statements by Witnesses. 

(2) Reading of Documents. 

(3) Inspection of Things, 

Three kinds of evidence consequently appear: — 

(1) Oral or Parol Evidence. 

(2) Documentary Evidence. 

(3) Beal Evidence. 

It is proposed to deal with these several modes of proof 
and kinds of evidence in the order indicated. 

Attention should be called to an important general rule 
laid down for use in the Supreme Court by 0. 30, r. 2, to the 
efiect that, on the hearing of a Summons for Directions an 
order may be made that any particular fact naay be proved 
by affidavit, and that evidence of any fact shall be given by 
statement of information or belief, by production of documents 
or entries in books, or by copies or otherwise as directed 
(see post, p. 537). Tliis rule does not appear to have been 
extensively used, except in the Commercial Court, where it is 
frequently used to expedite or cheapen litigation, especially 
when evidence from places abroad is required, by allowing 
evidence of facts to be given by affidavits, letters, and other 
documents, instead of taking evidence by commission. The 
Commercial Court, although bound by the ordinary rules of 
evidence, can and does make the most of the Rules of Court at 
its disposal (Baerlein v. Chartered Bank. [18961 2 Ch. 488). 



ORAL EVIDENCE. 


269 


ORAL EVIDENCE, 

The general rule may be thus stated: — 

The law requires oral evidence to be given — 

(1) by legally competent witnesses; 

(2) upon oath or affirmation; 

(3) in regular course of examination; 

(4) subject to contradiction as to facts; 

(5) and to discredit as to veracity; 

(6) and to privilege in refusing to answer. 

The cases following are intended to illustrate successively 
these several features of the rule, and their exceptions or 
qualifications. 


COMPETENCY OF WITNESSES. 

Evidence must be given by legally competent witnesses. 
The normal man is competent, and presumed to be so. The 
law of competency is therefore practically the law of inoom' 
potency, consisting of rules of exclusion. 

Formerly there were several grounds of exclusion of 
witnesses, the chief being (1) incompetency from interest, and 
(2) incompetency from mental inoapaoity. On the former 
ground, not only were parties themselves and their husbands 
and wives excluded, but also all persons who were in pari jure 
with either party, or otherwise substantially interested in the 
proceedings. Successive Statutes have abolished this kind of 
incompetency, leaving the fact of interest in the proceedings 
to affect credibility merely. 
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The change in the lav of inoompetency from interest vas 
effected by the following steps: — 

1833. The ineompotenoy of porsons in pari jure with the 
parties was abolished (3 & 4 Will. 4, c. 42). 

1843. The Evidence Act provided that no person should be 
excluded by reason of incapacity from crime or interest, save 
the parties themselves or persons on whose behalf the action 
was brought or defended, and their husbands and wives 
(6 & 7 Viet. o. 85). See post, p. 430. 

1846. The County Courts Act provided that parties and 
their wives might give evidence in the new county courts 
(9 & 10 Viot. e. 96). 

1851. The Evidence Act made parties to all civil proceed- 
ings, and the persons on whose behalf they were instituted, 
competent and compellable to give evidence, except in breach 
of promise and adultery cases (14 & 15 Viet. c. 99). See post, 

р. 440. 

1863. The Evidence Amendment Act made husbands 
and wives of parties, etc., to civil proceedings competent and 
compellable witnesses except in adultery oases (16 & 17 Viet. 

с. 83). See poet, p. 443. 

1869. The Evidence Further Amendment Act made 
parties in breach of promise and adultery cases, and their 
husbands and wives, competent witnesses (32 & 33 Viot. 
c. 68). See post, p. 459. 

1882. The Married Women’s Property Act made husbands 
and wives competent to give evidence against each other in 
proceedings under the Act for protection of the wife’s separate 
property (45 & 46 Viet. c. 75). See post, p. 408. 

1898. The Criminal Evidence Act made persons charged, 
and their husbands and wives, competent witnesses (61 & 62 
Viet. e. 36). See post, p. 480. 

Other Acts, from 1833 to 1909, have simplified oaths and 
substituted affirmations, etc., and may be said to have 
rendered many persons competent witnesses. 

Mental Inoompetency is a question of degree only, as 
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appears from the cases given below. Stress is laid, in the 
older cases, upon the ability to understand the nature of an 
oath. The real question now is generally considered to be — 
is the witness mentally capable of understanding and giving 
an intelligible account of the matter in question? 

The preceding observations refer to ordinary witnesses 
speaking to facts which any person may fairly be presumed 
to understand. There are some cases In which competency 
must be proved before evidence is admissible, as in the case 
of expert witnesses (see ante, p. ISl), and deceased declarants 
(see ante, p. 240). 

It appears that the objection to competency of a witness 
may be taken at any time, but should, of course, be taken 
as soon as there appears any doubt on the matter; before the 
witness is sworn, if possible. But even after a witness has 
been sworn and given his evidence the objection can be taken 
and his evidence struck out if untrustworthy (R. v. White- 
head, L. E. 1 0. O. E. 33; Jacobs v. Layhorn, 11 M. & W. 
685 (see post, p. 422)). 

The question of competency is for the Judge to determine 
(see ante, p. 11). The preliminary examination of a proposed 
witness by the Judge used to be known as examination on the 
voir dire, a special form of oath being administered. 


COMPELLABILITY OF WITNESSES. 

It should be observed that “ competency ” Is not Identical 
with “ compellability A witness may be competent, but not 
compellable. It is said that Sovereigns and Ambassadors are 
competent but not compellable. Generally, however, persons 
who are competent are compellable also, to give evidence, 
although they may not be compellable to answer certain 
questions, being excused so far on the ground of privilege (see 
post, p. 321). But, apart from special privilege, there are a 
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few cases where coitipeloney tmcl coinpfllabiliiy do not go 
together. 

Thus, in oriminal proceedings, the person charijed is always 
competent, but not compellable (Criminal Kvidonco Act, 1898, 
ss. 1, 6, see postj p. 480). And the hunband or loije of the 
person charged is generally not conipellablo, oven when compe- 
tent, without such person’s consent (see hrlow) . Also, in oliril 
proceedings, the parties to actions for breach of promise of 
marriage, or proceedings in conaoquenco of adultery, and the 
husbands and wives of parties in proceedings in (‘onsoquenoe of 
adultery, would appear to be compotent but not compellable, 
although a contrary view is som ethnos taken. The difficulty 
in this case has arisen from the doubtful wording of the 
statutes on the matter, as follows: — 

The Evidence Act, 1851, provided, by section 2, that parties 
to an action should, except as thereinafter oxcoptocl, be 
competent and compellable ; and, by sociion 4, proceedings in 
consequence of adultery and for broach of promise of marriage 
were excepted (see post, p. 440). 

The Evidence Amendment Act, 1853, provided, by section 1, 
that husbands and toives of parlies should, except as therein- 
after excepted, be competent and compellable; and, by^ 
section 2, proceedings in consequence of adultery were 
excepted (see post, p, 443). 

The Evidence Further Amendment Act, 1869, repealed, by 
section 1, the above-mentioned provisions of section 4 of the 
Act of 1851, and section 2 of the Act of 1853 ; and provided, 
by section 2, that parties to an action for breach of promise 
of marriage should be competent, and, by section 3, that 
parties to proceedings in consequence of adultery and their 
husbands and wives should be competent (see post, p. 469). 

As a result, it may be urged on the one hand, that, as the 
exception sections of the two former Acts are totally repealed 
by the later Act, the two former Acts must be read as 
rendering parties and their husbands and wives competent 
and compellable in all civil proceedings, without exception. 
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If, indeed, nothing further had been said on the matter in the 
later Act, this contention would seem to have been unanswer- 
able. But the later Act in express terms provides that the 
persons in question shall be compeient. It seems difficult to 
conclude, in face of this express word, that the Legislature 
meant compellable also, when they were directly dealing with 
Acts in which the expression competent and compellable was 
used. It is true that the dictum of Lopes, J., in Nottingham 
V. Tomkins on (L. B. 4 C. P. D. 350) is to the contrary, but 
this case can scarcely be relied upon as settling the question. 
[The author’s view on this point, which is shared by WUlSy 
2nd ed., 130 — 1, seems untenable. It was negatived by 
Taylor^ § 1353 n., and Pkipson, p. 443, as well as by 
Lopes, J., as stated above. It does, however, derive some 
support from a comparison of sections 176 and 198 of the 
Judicature Act, 1925, post, p. 506.] 

The question of husbands and wives of parties as witnesses, 
although partially dealt with above, is so important that it 
deserves separate treatment. 

HUSBANDS AND WIVES AS 
WITNESSES. 

The ^eneial rale of the common law, both in civil and in 
criminal proceedings, was that husbands and wives of parties 
thereto were incompetent to give evidence, either for or 
against them. In civil oases there appear to have been no 
exceptions at all. In criminal cases, however, there was 
an exception where either husband or wife charged the other 
with personal injury or violence. Legislation on the matter 
appears to have piodnced the following result. 

(a) In oixil proceedings, husbands and wives appear to 
have been rendered competenJ^jjx every case, and compellable 
also, with the exception of questions as to their adultery 
in divorce proceedings. (Evidence Amendment Act, 1853, 
ss. 1 — 2; Evidence Eurther Amendment Act, 1869, ss. 1, 3, 

18 
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now replaced by Uie Judieaiiurii Atd-, 1025, s. 108, sec post, 
pp. 443, 508). 

{b) In oriminal proceedings, husbands and wives of persons 
charged are always competent wiinesst^s ; but*, generally, only 
on the application of the person charged. They arc, however, 
competent witnesses without the consent of the person charged 
in proceedings for the following matters : — 

(1) Personal injury or violence committed by the husband 
or wife to or against the wife or husband. (Common law, 
see post, pp. 279, 280; Crmiinal Evidence Act, 1898, s. 4 (2), 
see post, p. 481). 

(2) Non-repair of, or nuisance to, n highway, river, or 
bridge, or any other indictment or proceeding for the purpose 
of enforcing civil rights only. (Evidonco Act, 1877, s. 1, see 
post, p. 462; Criminal Evidence Act, 1808, s. (> (1), see post, 
p. 481). 

(3) Neglecting to maintain, or deserting, wife or family 
under the Yagranoy Act, 1824. (Criminal Evidence Aci 
1898, s. 4 (1) and Schedule, see po«t, p. 481.) 

(4) The following offences under the Offences against the 
Person Act, 1861. Eape (section 48), indooont assault (sec- 
tion 52), abduction of women and girls (sections 53 — 56). 

(6) Protection or security of property of husband or 
wife of the person prosecuting, under the Married Women’s 
Property Act, 1882, ss, 12 and 16. (Married Women’s Property 
Act, 1884, s. 1, and Criminal Evidonco Act, 1898, s. 4 (1) 
and Schedule, see post, pp. 469, 481.) 

(6) Offences under the Criminal Law Amendment Act, 
1885. (Criminal Evidence Act, 1898, s. 4 (1) and Schedule, 
see post, p. 481.) 

(7) Offences under the Vagrancy Act, 1898. (Criminal 
Law Amendment Act, 1912, s, 7 (6), see post, p. 497.) 

(8) Offences under the Incest Act, 1908. (Section 4 (4), 
see post, p. 492.) 

(9) Bigamy. (Criminal Justice Administration Act, 1914, 
B. 28 (3), see post, -p, 498.'^ 
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(10) Offences under the Infant Life (Presenratlon) Act, 
1929 . (Section 2 (5), see post, p. 519.) 

(11) The Offences against Children and Young Persons 
set out in the First Schedule to the Children and Young 
Persons Act, 1933. (Section 15, see post, pp. 526, 529.) 

(12) Allowing persons under eighteen to go abroad for paid 
performances, etc., without a licence (Children and Young 
Persons Act, 1933, s. 26 (5), see post, p. 527). 

(13) Offences under the Unemployment Insurance Act, 
1935 . (Section 89, see post, p. 635.) 

And it is sometimes said : — 

(14) Treason. — ^There is great doubt concerning this, as 
there is no statutory provision on the matter, nor apparently, 
any decision, and writers differ on the question. (See Taylor, 
§ 1372; Best, 12th ed., § 178.) The better opinion appears 
to be against competency without consent. 

Here again, as in connection with civil proceedings (see 
ante, p. 272), doubt has arisen on the question of compella- 
bility. There are obviously only two positions to be provided 
for, that in which the witness is “ competent and compell- 
able **, and that in which the witness is competent but 
not compellable ”, and if the Legislature had kept to the 
two expressions indicated there could have been no doubt. 
But the expressions used by Statute in the various cases 
mentioned above are as follows: — 

(a) In case (2) “admissible and compellable” (see post, 
p. 462). 

(b) In case (5) “ competent and admissible and compell- 
able ” (see post, p. 469). 

(c) In cases (3), (4), (6), (7), (8), (9), (10), (11), (12) 
and (13) “ may be called ” (see post, pp. 481, 497, 498, 527, 535). 

In eases (1) and (14) there is no statutory provision. 

Under heads (a) and (b) there was obviously no difficulty, 
the expressions being clear. But the expression “may be 
called ” used in the Criminal Evidence Act, 1898, s. 4 (1) 
^see post, p. 481), led to uncertainty, and, as the ultimate 
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decision showed, to a wrong view and praolico. Contrasting 
such expression (which in itself would sooin equivalent to 
*'* admissible ” or “ competent ”) with the oxj)rcfisiou admis- 
sible and compellable’'; the former would appear to mean 
not compellable contrasting it with the expression “ com- 
petent but not compollablo ”, it would apjmar to mean 
” compellable The latter was the view generally taken, and 
the practice appears to have been io treat husbands and wives 
as compellable witnesses in eases iiudor luaul (c), Hupra^ until 
ihe House of Lords, in Leach y. R., decided that the expression 
** may be called ” does not make husbands and wives compell- 
able witnesses (overruling the Court of Criminal Appeal, see 
post, p. 282). 

In oases (1) and (14) opinion has also been divided, but 
in case (1) the Court of Criminal Appeal has now finally 
laid down the rule that husbands and wives are compellable 
as well as competent witnesses (poai, p. 280); in case (14) 
there has been no decision. 

The lesult appears to be — 

(a) In oases (1), (2) and (6), supra ^ husbands and wives 
are competent and compellahle witnesses. 

(b) In all the other cases, except (14), supra, husbands 
and wives are competent witnesses only. 

(c) In case (14) it is doubtful. 


R, V. BRASIER. 

CROWN CASES RESERVED. 1779. 

1 Leach C. C. 199. 

Mental competency to give evidence depends not upon age 
hut upon understanding or intelligence. There Is no fixed 
limit of age under which an infant is excluded as a witness. 

The question having arisen, in a prosecution for assault, whether 
the evidence of a child under seven years of age was admissible, it 
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was submitted to the twelve Judges, who held that, under the circum- 
stances, it was not admissible, as the child did not have suidcient 
understanding of the nature of an oath, without which (at that time) 
evidence could not be given- 

Thb Twelve Judges were unanimously of opinion : That no 
testimony whatever can be legally received except upon oath and 
that an infant, though undev the age of seven years, may be sworii 
in a criminal prosecution, provided such infant appears, on strict 
examination by the Court, to possess a sujGdcient knowledge of the 
nature and consequences of an oath, for there is no precise or fixed 
rule as to the time within which infants are excluded from giving 
evidence, but their admissibility depends upon the sense and reason 
they entertain of the danger and impiety of falsehood, which is to be 
collected from their answers to questions propounded to them by the 
Court ; but if they are found incompetent to take an oath their 
evidence cannot be received. 

Nate . — It is to be observed that the decision in the above case wap 
based on the fact that the child appeared not to possess sufficient 
understanding of the nature and consequences of an oath. At the 
time of such decision no evidence could be given without an oath. 
This is not now the case. The Children and Young Persons Act, 
1933, s. 38, provides that in all criminal proceedings if a child of 
tender years who is tendered as a witness does not, in the opinion 
of the Court, understand the nature of an oath, the evidence of 
such child must be received, though not given upon oath, if, in the 
opinion of the Court, such child is possessed of sufficient intelligence 
to justify the reception of the evidence, and understands the duty 
of speaking the truth. 

above rule, however, still applies in civil proceedings and 
in criminal proceedings in the case of persons other than those 
covered by the Children and Young Persons Act, 1935. 


R. T. HILIi. 

CROWN CASES RESERVED. 1851. 

20 L. J. M. 0. 222; 2 Den. 0. C. 254. 

Pennons suffering from insanity are not necessarily incom- 
petent as witnesses. Whether they are competent or not 
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depends on the character and extent of their insanity. 
A person insane on one matter can give evidence on 
matters not connected with his insanity, and which he is 
quite capable of understanding. 

On a trial for manslaughter, evidence was given by one Donelly, 
who was a patient at a lunatic asylum. Before ho was called as a 
witness, an attendant at the asylum stated—*' Donolly labours under 
the delusion that he has a number of spirits about him which are 
continually talking to him; that is his only delusion”, and the 
medical superintendent at the asylum stated the same and added — 

” I believe him to be quite capable of giving an account of any 
transaction that happened before his eyes. I have always found him 
80 . It is solely with reference to the delusion about the spirits that 
I attribute to him being a lunatic ”, Other medical evidence was 
given to the eiSect that a man might have a delusion on one subject 
without its afiecting his mind generally. The witness was held 
competent to prove the act of killing. 

The following is from the Lem Jomnal : — 

Loan OmrsnoLL, 0. J. ... If there be a delusion in the mind of 
a party tendered as a witness, it is for the Judge to see whether the 
party tendered has a sense of religion and understands the nature 
and sanction of an oath ; and then if the Judge admits Mm as a 
witness, it is for the jury to say what degree of credit is to be given 
to his testimony. Various old authoritios have boon brought forward 
to show that a person non compos mentis is not a competent witness ; 
but the question is in what sense the expression non compos mentis 
is used. If by that term is meant one who does not understand the 
sanction of an oatH, of course he ought not to bo admitted as a 
witness ; but he may be non compos in another sense, and yet under- 
stand the sanction of an oath and bo capable of giving material 
testimony. ... He had a clear apprehension of the obligation of an 
oath, and was capable of giving a trustworthy account of any trans- 
action which took place before his eyes, and he was perfectly rational 
upon all subjects except with respect to his particular delusion. . . . 

CoLEEiDGB, J. ... He appeared to be unusually well instructed 
in the nature and obligation of an oath, and prima facie therefore to 
be quite competent to give evidence proper for tKe consideration of 
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the jury. If his evidence had in the course of the trial been so 
tainted with insanity as to be unworthy of credit, it was the proper 
function of the jury to disregard it, and not to act upon it. 

Talfoued, J. If the prisoner's counsel could maintain the 
proposition which he lias laid down, that any human being who 
labours under a delusion of the mind is incompetent as a witness, 
there would be most wide-spreading incompetency. Martin Luther, 
it is said, believed that he had had a personal conflict with the Devil. 
The celebrated Dr, Samuel Johnson was convinced that he had heard 
his mother calling him in a supernatural manner. . . . 

Loed Campbell, C. J. The rule contended for would have excluded 
the evidence of Socrates, for he believed that he had a spirit always 
prompting him. 

Aldeeson and Platt, BB., concurred. 


BENTLEY ir. COOKE. 

KING’S BENCH. 1784. 

3 Douglas 422 . 

At common law, the husband or wife of a party to the pro- 
ceedings, civil or criminal, is incompetent to give evidence, 
either for or against such party; except on a charge of 
personal injury or violence, alleged to have been done or 
committed by the wife or husband of the complainant, in 
which case the latter can give evidence against the person 
charged. 

Thus, in an action of assumpsit brought by a woman, her husband 
was held incompetent as a witness. 

Lord Mansfield, C.J. There never has been an instance either 
in a civil or criminal case where the husband or wife has been 
permitted to be a witness for or against the other, except in case 
of necessity, and that necessity is not a general necessity, as where 
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no other witness can be had, but a particular ueoosHity, as where, for 
instance, the wife would otherwise be exposed without remedy to 
personal injury. 1 think tlic husband was not a coinx^otcnt witness. 

WiLiES, AsHHuasT and BunLEa, JJ-, concurred. 


R. y. LAPWORTH. 

COURT OF CRIMINAL APPEAL. 1930. 

L. R. [1931] 1 K. B. 117; 100 L. J. K. B. 52; 144 
L. T. 126; 22 On. App. R. ST; 95 J. P. 2; 29 
L. G. R. 61; 29 Cox 0. 0. ISA; 74 S. J. 735; 
4‘7 T. L. R. 10. 

The husbajid or wife of a person charged with inflicting 
personal injury upon such wife or husband is a competent 
and compellable witness for the Crown at common law. 

On indictment against the husband for (1) attoini)ting to strangle 
his wife with intent to murder her, (2) causing her gi’iovous bodily 
harm with intent to do her some grievous bo<lily harm, (3) mali- 
ciously inflicting grievous bodily harm upon lu‘r, the wife was held 
a compellable witness for the Crown. 

The follo'imm^ is from the Law licpoHs: — 

Avokt, j. {delvoering the judgment of llic Court, Avoiiv, Swii'T, 
and Acton, JJ.). The question that has been raised boforo us is 
whether in a case charging personal violence as having been used by 
a wife to her husband or by a husband to his wife, the husband or 
wife, as the case may be, is not only a competent but a compellable 
witness for the prosecution. There is no doubt that at common law 
the husband or wife was always a competent witness in such a case, 
and by the very nature of things it must have boon so, for otherwise, 
where the assault was committed in sccr(*l by one spouso upon the 
other, there would be no means of proving it. Whatever the reason, 
we are satlsfled that at common law the wife was always a com- 
petent witness for the prosecution when the charge against her 
husband was one of having assaulted her. Once it is established 
that she is a competent witness, it follows that she is a compellable 
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witness; that is to say that she^ having made her complaint of, or 
independent evidence having been given of, an assault on. her by 
her husband, and she having been summoned, as she may be, she 
is, like all other witnesses, bound to answer any questions put to 
her. In other words, she becomes a compellable witness. 

It is said that there is no direct authority on this point. It does 
sometimes happen, where it has been recognised generally that a 
certain state of the law exists and where it has never been called in 
question, that there is no direct authority. I doubt whether this 
question has ever been raised before in this direct fashion so as to 
provide a decision. In everyday practice it has been assumed that 
if a wife so situated on coming into Court expresses a desire not to, 
or a reluctance to, give evidence for the Crown it is the duty of the 
Court, in order to ascertain the facts, to direct her to give evidence 
and, if necessary, to compel her to do so. 

It has been suggested that in the case of Leach v. E. {pest, 
p, 282) . . . the speeches of the Law Lords contained expressions 
which are inconsistent with the view of the law that I take. . . . 
But it must be borne in mind that the House of Lords in that case 
was dealing with the effect of a statute, section 4 of the Criminal 
Evidence Act, 1898 {posty p. 481), which had expressly authorised 
a wife or a husband to give evidence against their spouse in certain 
cases. . . . We are satisfied that in the case of Leach v, R. the 
Law Lords had not present to their minds the case, which is now 
before this Court, where personal violence was alleged to have been 
done by a wife to her husband or by a husband to his wife, and that 
they had no intention of including such a case in their observations. 


R. Y. PEARCE. 

CENTRAL CRIMINAL COURT. 1840. 

9 C. & P. 667. 

Although the wife of a person charged with personal violence 
against her is a competent witness at common law, it is 
not indispensable that she should be called as a witness. 

A man was charged with shooting at his wife with intent to 
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murder her. Counsel for the ])risoncr said ho should not produce 
the prisoner’s wife as a witness. 

Bosanquet, J. Tho charge is one of personal violence to the 
wife^ she is, therefore^ a competent witness. Bnt it is not 
indispensable that she should be called. 


LEACH Y. R. 

HOUSE OF LORDS. 1912. 

L. E. [1912] A. C. 306; 81 L. J. K. B. 616; 106 L. T. 
281; 22 Cox C. C. 721; 7 Cii. Arr. E. 167; 76 
J. P. 203; 28 T. L. E. 289. 

A dlstinotlon must be drawn between competenoy and 
compellability of witnesses. A wife, although rendered 
competent by Statute to give eYidence against her husband 
in certain criminal prooeedings, is not thereby made com- 
pellable to giYe suoh eYidence, unless there is a clear and 
specified enactment to that effect. 

The appellant Leach was tried under the Punishment of Incest 
Act, 1908, and convicted. His wife was called by the prosecution 
as a witness, although she raised tho objection that she could not 
be compelled to give evidence against her husband. Pickford, J., 
held that she was a compellable witness under section 4 (1) of the 
Criminal Evidence Act, 1898 (see posi, i3. 481). ‘'riiis decision was 
upheld by the Court of Criminal Appeal, but was reversed by the 
House of Lords. 

TJie followvng is from the Law Reports : — 

Eabl LoKEBunKr, L.C. ... It is very desirable that in a certain 
class of cases justice should not be thwarted by the absence of the 
necessary evidence, hut upon the other hand it is a fundamental and 
old principle to which the law has looked, that you ought not to 
compel a wife to give evidence against her husband in matters of a 
criminal kind. . . . 



HUSBANDS AND WIVES AS WITNESSES. 283 


It is clear that this question must be governed by section 4 of 
the Criminal Evidence Act, 1898. . . . 

(Sis Lordship here read the section.) 

If it had not been for section 4 the wife could not have been 
allowed to give evidence, and the result of that was that the wife 
could not have been compelled to do so and was protected against 
compulsion. The difference between leave to give evidence and com- 
pulsion to give evidence is recognised in a series of Acts of Parliament. 
Does then section 4, which I have read, deprive the wife of this pro- 
tection ? It is capable of being construed in different waySj and it may 
hereafter lead, for all I know, to various other difficulties, but the 
present question is, does it deprive this woman of this protection? 
My Lords, it says in effect that the wife can be allowed to give 
evidence, even if her husband objects. It does not say she must give 
evidence against her own will. It seems to me that we must have a 
definite change of the law in this respect, definitely stated in an 
Act of Parliament, before the right of this woman can be affected, 
and therefore 1 consider this appeal ought to be allowed. . . . 

EIabl or Halsbuby. ... You must consider, when you are deal- 
ing with Acts of Parliament, and examining what the effect of your 
proposed construction is, whether or not you are dealing with some- 
thing that it is possible the Legislature might either have passed 
by definite and specific enactment or have aUowed to pass by some 
ambiguous inference. 

Now, dealing with that question, I should have thought that it 
would occur not only to a lawyer, but to almost every Englishman, 
that a wife ought not to be allowed to be called against her husband, 
and that those who arc under the responsibility of passing Acts of 
Parliament would recognise a matter of that supreme importance as 
one to be dealt with specifically and definitely and nob to be left to 
inference. 

I think that observation is true also for this reason that when you 
are dealing with a question of this kind you cannot leave out of sight 
the different enactments that have been passed upon this subject with 
a sort of nomenclature of their own ; and speaking for myself, as an 
ordinary person, I should have asked, when it was proposed to call 
the wife against the husband, “Will you show me an Act of 
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Parliament that definitely says you may compel her to give evidence? 
because since the foundations of the common law it has been recog- 
nised that that is contrary to the course of the law ’ If you want 
to alter the law which has lasted for centuries and which is almost 
ingrained in the English Constitution, in the sense that everybody 
would say, “ To call a wife against her husband is a thing that 
cannot be heard of ”, to suggest that that is to be dealt with by 
inference, and that you should introduce a new system of law without 
any specific enactment of it, seems to me to be perfectly monstrous. 

The result is that I entirely concur with the judgment of the Lord 
Chancellor, and particularly with that part of it in which he said 
that such an alteration of the law as this ought to be by definite 
and certain language. 

Loed Atkinson. My Lords, I concur. The principle that a wife 
is not to be compelled to give evidence against her husband is deep- 
seated in the common law of this country, and 1 think if it is to be 
overturned it must be overturned by a clear, definite, and positive 
enactment, not by an ambiguous one such as the section relied upon 
in this case. 

Loeds Macnaghten, Shaw of Dunfermline and Robson, 
concurred. 

Note . — In the case of JR, v. Acaster (106 L. T. 384), decided in the 
Court of Criminal Appeal shortly after Leaches Case, it was held that 
the statement by the wife when called as a witness “ I wish to shield 
my husband” was not equivalent to saying ” I do not wish to give 
evidence It might have meant ” I wish to have an opportunity of 
giving evidence Darling, J., said — ” Speaking for myself, in 
future I shall feel bound to warn a wife, called as a witness by either 
the prosecution or defence, that she may object to give evidence if she 
does not wish to do so. There is no decision wh ich makes this course 
binding, but it will probably be followed 

As to competency and compellability of husbands and wives as 
witnesses, see fully ante, p. 273. The leading case above would 
doubtless apply to a husband giving evidence against his wife. 
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SWEARING OF WITNESSES. 

OATH OR AFFIRMATION. 

Before a witness is permitted to give evidence, he must 
generally take an oath or make an affirmation, to the effect 
that his evidence shall be true. In a few caseS) howe¥er, 
unswom statements in the nature of evidence may be given, 
e.g., a child of tender years may give unsworn evidence under 
certain conditions. (See Children and Young Persons Act, 
1933, s. 38, post, p, 527.) A witness called merely to produce 
a document need not be sworn {Taylor, § 1429). And a 
prisoner may make an unswom statement on the preliminary 
examination before the magistrate, and also at the trial itself. 
(See Criminal Justice Act, 1925, s. 12, post, p. 510; Qriminal 
Evidence Act, 1898, s. 1 (h), post, p. 481.) For other cases, 
see Phipson, 447 — 8. 

The oath is clearly a very ancient institution, by no means 
confined to the Christian, or any other religion, and it may be 
administered in any form recognised by the particular witness’s 
religion. This is plainly shown by the celebrated leading case 
of Omichund v. Barker, post, p. 287. Certain statutes have 
since dealt with the matter, thus: — 

The Oaths Act, 1838, recognising the principle laid down 
in the above case, provided that an oath should be binding 
if administered in the form declared by the witness to be 
binding. It was repealed in so far as it referred to witnesses 
by the Perjury Act, 1911, which contained a similar provision 
(see post, p. 495). 

The Oaths Act, 1888, provides that any person may make 
an affirmation instead of taking an oath, if he states that — 

(1) he has no religious belief; or 

(2) an oath is contrary to his religious belief. 

The same Act also provides that any person may be sworn 
in the Scotch manner, with uplifted hand, without kissing the 
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book; and also that, if an oath has been duly administered, 
it shall not be affected by the fact that the person had no 
religious belief. See post, p. 471. 

The Oaths Act, 1909, provides a new tform of oath without 
hissing the hook. See post, p. 494. 

The Perjury Act, 1911, provides that, for the purposes of 
fiuch Act, the form is immaterial if aocopted without objection, 
or declared to be binding, by the witness. See post, p. 495. 

The form of oath must obviously be of many kinds, 
according to the requirements of different religions. Thus, 
Protestants are sworn on the Evangelists, Jews on the 
Pentateuch, Mohammedans on the Koran, Hindoos on the 
Vedas or other sacred books, Parsees on the Zendavesta, and 
Chinese by breaking a saucer. 

The Chinese form is thus described in R. v. Entrehmm, 
C. & M. 248 : “ The prosecutor was then called, and on getting 
into the witness-box immediately knelt down, and a china 
saucer having been placed in his hand, he struck it against 
the brass rail in front of the box and broke it; the crier of 
the Court who swears the witnesses, then, by direction of the 
interpreter, administered the oath in these words, which were 
translated by the interpreter into the Chinese language: — 
‘ You shall tell the truth and the whole truth : the saucer is 
cracked, and if you do not teU the truth your soul will be 
cracked like the saucer.’” 

As regards the oaths of Christians and Jews it will be 
observed that the Oaths Act, 1909, specifies the New Testa- 
ment for the former and the Old Testament for the latter, 
and not the Evangelists and Pentateuch respectively, in 
accordance with the hitherto recognised principle. As, 
however, the specified books include the latter, it may be 
considered immaterial ; except that the copies of the 
Evangelists and Pentateuch, without the remaining books of 
the Testaments, which have commonly been kept for use at 
many Courts, are no longer of use for the purpose. 

It should be particularly observed that affirmation is only 
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allowed in two eirents, as specified in the Oaths Act, 1888, 
supra. It has been held that, where a witness desires to 
affirm, it is the duty of the Judge to examine the witness 
himself and ascertain that he objects to being sworn on the 
ground either that (o) he has no religious belief; or (b) an 
oath is contrary to his religious belief. A witness who states 
that he has religious belief cannot be allowed to affirm {R, y. 
Moore, 61 L. J. M. C. 80). And if a witness has no religious 
objection to an oath, but says that the ordinary forms do 
not bind him, and he cannot or will not state what form is 
binding upon him, it appears that his evidence cannot be 
given at all (Nash v. Ali Khan, 8 T. R. 444). 


OMICHUND T. BARKER. 

CHANCERY. 1744. 

1 Atkyns 21 ; WiLiiEs 638 ; 1 Wilson 84 . 

Evidenoe must generally be given upon oath. The oath is 
not a peculiarly Christian ceremony, hut ‘*a religious 
function that mankind have universally established”. 
The mode of administering an oath may, and should, be 
adapted to the special religious belief of the witness, it 
being in accordance with “the wisdom of all nations to 
administer such oaths as are agreeable to the notion of 
the person taking ” the same. But religious belief of the 
witness is necessary for the taking of an oath. 

Several persons, resident in the Bast Indies, and professing the 
Gentoo religion, having been examined on oath administered according 
to the ceremonies of their religion, under a commission issued by the 
Court of Chancery, it became a question whether such depositions 
could be read in evidence. Lord Chancellor' Hardwicke, conceiving 
it to be a question of considerable importance, desired the assistance 
of the two Chief Justices and certain other Judges, who were 
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Tinaniino-usly of opinion that the depositions were admissible and 
should be read, and so the Lord Chanoollor decided. 

The following i$ from Atkyns : — 

Pabkee, C.B. . . . As to the Gentoo religion, it will appear from 
the best testimonies, that persons of this religion do believe in God 
as the creator and governor of the world. . . . 

The books, cited by the defendant’s counsel, to show jurors or 
witnesses must be sworn upon the Gospel, were BrcMfon, JBriion, 
Fleta, etc. These authors prove no more than that the oaths are 
adapted to the natives of the kingdom. . . . 

It is objected, that these witnesses do not swear by the true God, 
and for this purpose, the defendant’s counsel cited Veuteronomy vi, 
13 and 14 vers. Thou shalt fear the Lord thy God, and serve Rim, 
and shalt sweovr by His name. Ye shall not go after other godSj of 
the gods of the people which are rou/nd about you. 

Of the other side, Jacoby upon his covenant with Laban, swore hy 
the fear of his father Isaac (Gen. xxxi, v. 53). 

My answer is, this is not true in fact, for they do swear by the 
true God, the Creator of the world. . , . 

It is plain that by the policy of all countries, oaths are to be 
administered to all persons according to their own opinion, and as 
it most affects their conscience, and laying the hand was originally 
borrowed from the Pagans. 

It is said by defendant’s counsel, that no new oath can be imposed 
without an Act of Parliament, and for this purpose several cases 
were cited. 

My answer is, This is no new oath. . . . 

WiULBS, C.J. ... If I was of the same opinion with Lord Coke, 
the consequence would be, that these depositions could not be read ; 
but I am of opinion that some Infidels may under some circumstances 
be admitted as witnesses. 

My Lord Coke is plainly of opinion, that Jews as well as Heathens 
were comprised under the same exclusion. . . . 

Our Saviour and St. Peter have said, God is no respecter of 
persons (Acts x, v. 34). 

Lord Coke is a very great lawyer, but our Saviour and St. Peter 
are in this respect much better authorities, than a person possessed 
with such narrow notions. . . , 

There can be no evidence admitted without oath, it would be 
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absurd for him to swear according to the Christian oath, which he 
does not believe; and therefore, out of necessity, he must be allowed 
to swear according to his own notion of an oath. . . . 

I cannot say I lay a great stress upon the authors whidh give an 
account of the Gentoo religion, because it must depend upon their 
veracity and private judgment; but I found my opinion upon the 
certificate, which says, the Gentoos believe in a God as the Creator 
of the universe, and that he is a xewarder of those who do well, and 
an avenger of those who do ill. . . . 

Lee, C. J. I agree entirely with the opinion of Lord Chief Baron 
Parker and Lord Chief J ustice Willes ; that where it is returned by 
the certificate the witness is of a religion, it is sufficient; for the 
foundation of all religion is the belief of a God, though difficult to 
have a distinct idea of an infinite and incomprehensible Being as 
God is ; yet mankind may have a relative idea of the being of a Gh>d, 
as dependent creatures upon Him. 

An oath is a religious function that mankind have universally 
established. . . . 

Loiu> HAnnwiCKE, L.C. My intention was to be certified whether 
these people believed the being of a God, and His providence. . . . 

This objection being removed, the next question will be, whether 
the depositions ought to be read ; which depends upon two things ; 

First, Whether it is a proper obligatory oath? 

Secondly, Whether, on the special circumstmices in this case, such 
evidence can be admitted according to the law of EngUmd^ . . . 

It is laid down by all writers that the outward act is not essential 
to the oath. . . . 

All that is necessary appears in the present case: an external 
act was done to make it a corporal act. . . . 

Suppose a Heathen, not an alien enemy, should bring an action 
at common law, and the defendant should bring a bill for an 
injunction, would anybody say that the plaintifiE at law should not 
be admitted to put in an answer according to his own form of an 
oath? If otherwise, the injunction must be perpetual, and this 
would he a manifest denial of justice. . . . 

This falls in exactly with what Lord Stair, Puffendorf, etc., say, 
that it has been the wisdom of all nations to administer such oaths, 
T..E. 19 
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as are agreeable to the notion of the person taking, and does not at 
all affect the conscience of the person administering, nor does it in 
any respect adopt such religion: it is not near so much a breaking 
in upon the rule of law, as admitting a person to be an evidence in 
his own cause. , . . 

Upon the special circumstances of this case, I concur in opinion 
with my Lords the Judges, that the depositions of these witnesses 
•ought to be read as evidence in this cause, and do therefore order 
that the objection be overruled, and the depositions read. 

The following is from Wilson : — 

It was held by the Lord Chancellor, assisted by Lord Chief Justice 
Lee, the Master of the Rolls, the Lord Chief Baron, and Justice 
Burnett, that an infidel, pagan, idolater may be a witness, and that 
his deposition sworn according to the custom and manner of the 
country where he lives may be read in evidence ; so that at this day 
it seems to be settled, that infidelity of any kind doth not go to the 
competency of a witness. In the debate of this point, Byder, the 
Attorney-General, cited the covenant between Jacob and Laban, 
Genesis, cap. xxxi, vv. 62, 53, where Jacob swore by the God of 
Abraham, and Laban swore by the God of Nahor. Vide Fsalm 115, 
106, V. 36, 

The following is from Willes : — 

WiLiBS, C.J. ... I only give my opinion that such infidels 
who believe a God and that he will punish them if they swear 
falsely, in some cases and under some circumstances, may and ought 
to be admitted as witnesses in this, though a Christian country. And 
on the other hand, I am clearly of opinion that such infidels (if any 
such there be) who either do not believe a God, or, if they do, do not 
think that he will either reward or punish them in this world or in 
the next, cannot be witnesses in any case nor under any circum- 
stances, for this plain reason: because an oath cannot possibly be 
any tie or obligation upon them. . . . The oath was administered to 
the witnesses in the same words as here in England, which fully 
answers the objection (if there was anything in it) that the form of 
the oath cannot he altered ; and . . . after the oath was read and 
interpreted to them, they touched the Bramin’s hand or foot, the 
same being the usual and most solemn manner in which oaths are 
administered to witnesses who profess the Oentoo religion ... it 
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being their usual form, is as much signifying their assent as kissing 
the book is here, where the party swearing likewise says nothing. 
. . . My opinion is that these depositions ought to be read in 
evidence. 


EXAMINATION OF WITNESSES. 

A regular course of examination of witnesses is well 
recognised and established; each witness being liable to be 
asked three sets of questions, put to him respectively during 
(1) Exammation-in-Chief ; (2) Cross-examination; and (3) Re- 
examination; in cases (1) and (3) by or on behalf of the 
party calling him, and in case (2) by or on behalf of his 
opponent. 

It will be observed from what is stated below, that the rales 
differ in these three cases, as to (a) the questions permissible, 
(h) the manner of putting such questions. 


EXAMINATION-IN-CHIEF. 

Two points should be noticed as to the questions permissible 
in examination-in-chief : 

(a) They must be on facts strictly relevant. They must 
not be as to the character or credibility of the witness. 

(b) They must be not leading questions suggesting the 
required answer, except on introductory matters, or matters 
not really in dispute. 
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NICHOLIiS V. DOWDING AND KEMP. 

NISI PRIUS. 1815. 

1 Stark [E 81 . 

Leading questions may not be put, in examination-in-ohief, 
unless they are necessary to lead the mind of the witness 
to the subject of inquiry; or they are upon matters 
merely introductory or not in dispute. Questions pe^ 
mitting the simple answer Yes ’* or ** No ", or suggesting 
the answer desired, are generally inadmissible as 
“ leading 

In order to prove that the defendants were partners, a witness 
was asked whether one of them had not interfered in the business of 
the other. The question was objected to as a leading one, but the 
Court allowed it to he put. 

Loan ELUSNBOBOtTGH, O.J. I wish that objections to questions as 
leading might be a little better considered before they are made. It 
is necessary, to a certain extent, to lead the mind of the witness to 
the subject of inquiry. If questions are asked to which the answer 
“ Yes ” or No '* would be conclusive, they would certainly be 
objectionable ; but in general no objoctions are moro frivolous than 
those which are made to questions as leading ones. 

Note . — The objection as to leading questions does not apply to 
cross-examination (see poat, p. 296), but it docs to re-examination 
(see post, p. 308). 

It may be said, shortly, that leading questions may be put in 
examination-iu-chief, or re-examination, (a) on merely introductory 
matters, such as name or occupation of a witness, (h) on other matters 
not in dispute, (c) as to identification of persons or things, (d) to 
assist the memory of a witness or to lead his mind to the matter 
referred to, and for certain other necessary or unobjectionable 
purposes. 
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MAUGHAM V. HUBBARD. 

KING’S BENCH. 1828 . 

6 L. J. (o.s.) K. B. 229 ; 8 B. & 0. 14 ; 2 Man & Ry. 6; 
32 R. E. 328. 

A vltness may ]*ef]»sli his memory by referring to any writing 
or document made by himself, at or so soon after the 
transaction in question that the Judge considers it was 
fresh in his memory at the time. 

But it is not necessary that the witness should haYe any 
independent recollection of the fact recorded, if he is 
prepared to swear to it on seeing the writing or document. 
Refreshing memory by Inspecting a writing or document does 
not make it documentary OYidence; so the fact that the 
same would be inadmissible in eYidence as a document for 
want of a stamp is immaterial. 

A witness, called to prove the receipt of a sum of money, was 
shown an acknowledgment of the receipt of the money signed by 
himself. On seeing it, he said he had no doubt that he had received 
it, although he had no recollection of the fact. It was held that this 
was sufficient parol evidence of the payment of the money, and that 
the written acknowledgment having been used to refresh the memory 
of the witness, and not as evidence of the payment, did not require 
any stamp. 

The following is from Bamewall and Cresswell : — 

Lonn TBNDEnDEN, C. J. In order to make the paper itself evidence 
of the receipt of the money it ought to have been stamped. The 
consequence of its not having been stamped might be that the party 
who paid the money, in the event of the death of the person who 
received it, would lose his evidence of such payment. Here the 
witness, on seeing the entry signed by himself, said that he had no 
doubt that he had received the money. The paper itself was not 
used as evidence of the receipt of the money, but only to enable the 
witness to refresh his memory; and when he said that he had no 
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doubt that he had received the money there was sufficient parol 
evidence to prove the payment. 

BA.YUBY, J. Where a witness called to prove the execution of 
a deed sees his signature to the attestation, and says that he is, 
therefore, sure that he saw the party execute the deed, that is a 
sufficient proof of the execution of the deed, though the witness add 
that he has no recollection of the fact of the execution of the deed. 

Note . — The rule that an unstamped document, which would 
ordinarily require stamping, may be used merely for the purpose of 
refreshing memory was also adopted in Sirchall v. JBullough, [1896] 
1 Q. B. 325, despite the stricter wording of the Stamp Act, 1891, 
post, p- 475. 

The opposite party is, naturally, always entitled to inspect any 
writing or document used to refresh memory, in order to check it, 
and to cross-examine upon it. But cross-examination does not make 
it documentary evidence, except so far as it refers to parts of the 
writing or document other than those used by the witness in refreshing 
his memory {Gregory v. Tavemor, 6 0. & P. 280). This appears to be 
in accordance with the rule that a party who calls for and inspects a 
document held by the other party is bound to put it in evidence if 
required to do so (see Wharam v. Boutledge, post, p. 358). 

Perhaps the commonest examples of writings used to refresh 
memory are entries in diaries, call-books, account-books, letter-books, 
and the like. 


BURROUGH y. MARTIN. 

NISI PRIUS. 1809. 

2 Campbell 112; 11 R. R. 679. 

A vltness .may refresh his memory not only from writings or 
documents in his own handwriting, but also from those 
made by other persons under his Immediate obseryation 
when his recolleotion of the faots recorded was recent and 
fresh. 


In an action on a charterparty, a witness was called to give an 
account of the voyage, and the log-book was laid before him for the 
purpose of refreshing his memory. Being asked whether he had 
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written it himself, he said that he had not, but that from time to 
time he examined the entries in it while the events recorded were 
fresh in his recollection, and that he always found the entries 
accurate. He was allowed to refresh his memory from such book. 

Lobj) ELLEN^BOBOTToa, O.J. If the witness looked at the log-book 
from time to time, while the occurrences mentioned in it were recent 
and fresh in his recollection, it is as good as if he had written the 
whole with his own hand. This collation gave him an ample 
opportunity to ascertain the correctness of the entries, and he may 
therefore refer to these on the same principle that witnesses are 
allowed to refresh their memory by reading letters and other 
documents which they themselves have written. 


R. Y. ULNGTON. 

CROWN CASES RESERVED. 1877. 

L. E. 2 Q. B. D. 296 ; 46 L. J. M. C. 136 ; 35 L. T. 527 ; 
13 Cox 0. C. 345. 

The prisoner, a time-keeper at a colliery, was charged with 
obtaining money by falsifying the hours worked by, and amounts due 
to, certain workmen. To prove these particulars, the pay-clerk was 
called as a witness at the trial and allowed to refresh his memory by 
referring to the time-book, which, though kept by another clerk, was 
read out by the prisoner to the pay-derk and verified by the latter as 
correct by reference to the book, when paying the amounts shown 
therein to be due. Held, that he was rightly allowed to do so. 

The following is from the Law Beports : — 

CocKBUEN, C. J. ... If the witness had only seen the entries in 
the absence of the prisoner, the case might be different. There would 
then be obvious dangers in admitting such a use of the book, which 
do not exist in the present case. Here the entries were read aloud by 
the prisoner himself and seen by the witness at the time of reading 
and he made payments in accordance with them. 

Note . — An expert witness may refresh his memory by reference to 
text-books, price-lists, or other such printed matter. 
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CROSS-EXAMINATION. 

Two points should be noticed as to the questions permis- 
sible in cross-examination: 

(a) They are not oonflned to facts strictly relevant to the 
issue, but may include others that are relevant merely to the 
oredibility of the witness. 

(b) They may be leading questions. 

Moreover “the rule a4uinst hearsay applies to the proof 
of the relevant facts in the course of cross-examination just as 
much as to their proof by examination -in -chief. That is to 
say, a party is not entitled to prove his case merely by eliciting 
from his opponent’s witness in cross-examination not his own 
knowledge on the subject, but what he has heard others say 
about it, but has not verified for himself” {Wills, 146). 

In this place it is convenient to consider: — 


CONDUCT, CHARACTER, AND CONVIC- 
TIONS OF WITNESSES. 

The cases in which evidence may be given of the conduct, 
character and convictions of the parties themselves have been 
discussed ante, p. 100. 

Similar matters concerning witnesses may sometimes be 
brought before the Court, chiefly by oross-exaininatlon of the 
witnesses themselves, but in some cases by the evidence of 

other witnesses. 

The matter rests partly on decided cases, but mainly on 
Statute; the result appearing to be as follows: — 

Cros s-Examination . 

(a) A party may always cross-examine his opponent’s 
witness in order to test his oredibility; questions being per- 
missible as to his conduct on other occasions, his character 
and his previous convictions. See post, p. 299. 
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(&) A party may not cross-examine his own witness, unless 
the Judge allows him to do so on the ground that the witness 
is actually hostile, not merely adverse to him. It is also said 
that he may cross-examine his own witness when he has been 
compelled to call him. See post, p. 307. 

(c) A person charged with an offence and giving evidence 
on his own behalf, cannot be cross-examined as to other 
offences or convictions, or as to his character, except in the 
cases specified in section 1 (/) of the Criminal Evidence Act, 
1898. See post, pp. 302, 481. 

Other Witnesses. 

(a) A party cannot generally call witnesses to discredit his 
opponent’s witness, when he has failed to shake him by cross- 
examination as to character; but he may do so in four eases. 
See post, p. 314. 

(b) A party cannot in any case call witnesses to discredit 
his own witness, except that he may, by leave of the Judge, 
if his witness proves to be actually hostile, not merely adverse 
to him, call witnesses to prove that he has made previous 
statements inconsistent with his present testimony. Bee 
post, p. 317. 

The above rules apply to witnesses generally, whether they 
are parties to the action or not. 


WOOD V. MACKINSON. 

NISI PRIUS. 1840. 

2 M. & R. 273. 

If a witness has been sworn, the opposite party Is, in general, 
entitled to cross-examine him, even though he is not 
examined-in-ohief. 

But a party is not entitled to cross-examine a witness called 
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by mistake, if the mistake be discovered before any 
question is put to him. 

The plaintiff’s counsel called a witness, who was sworn in the 
usual way ; but, before he had put any question to him, he said he 
had been misinstructed as to what the witness was able to prove, and 
he should not examine him at all. The defendant’s counsel then 
claimed the right to cross-examine the witness. Tt was held that he 
had no right to do so. 

CoLEUiDGE, J. ... Upon the whole, it appears to me that the 
more satisfactory principle to lay down is this, that if there really be 
a mistake, whether on the part of counsel or officer, and that mistake 
he discovered before the examination-in-chief has begun, tho adverse 
party ought not to have the right to take advantage of this mistake 
by cross-examining the witness. Here the learned counsel explains 
that there has been a mistake, which consists in this, that the 
witness is found not to be able to speak at all as to the transaction 
which was supposed to be within his knowledge. This is, I think, 
such a mistake as entitles the party calling the witness to withdraw 
him without his being subject to cross-examination. If, indeed, the 
witness had been able to give evidence of the transaction which he 
was called to prove, but the counsel had discovered that the witness, 
besides that transaction, knew other matters inconvenient to be 
disclosed, and therefore attempted to withdraw him, that would be 
a different case. I think the defendants have here no right to cross- 
examine the witness. 

Note . — A witness who is only called to product* a document and 
is not sworn cannot be cross-examined (JSu7nmers v. Moneley, 1 Cr. 
M. & H. 96) ; nor can such a witness be cross-examinod if he has 
been sworn unnecessarily (Rus7l v. Smith, 1 Cr. M. & R. 94). A 
witness called by the Judge himself cannot bo cross-examined without 
the leave of the Judge. 
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PARKIN T. MOON. 

NISI PRIUS. 1836. 

7 C. & P. 408. 

In cross-examination a witness may be examined by means 
of leading questions, as the presumption is that he is 
biased against the opposite party and will not be inclined 
to follow his lead. This is so, apparently, although the 
witness may actually appear to be favourable to the 
opposite party. 

The plaintiff’s counsel was cross-examining one of the defendant’s 
witnesses (who, it seemed, was an unwilling witness for the defendant, 
but a willing one on the part of the plaintiff), by putting leading 
questions in the usual way. The defendant’s counsel submitted that, 
in the circumstances, leading questions ought not to be allowed even 
on cross-examination. It was held that they were admissible 

Aldeeson, B. I apprehend you may put a leading question to 
an unwilling witness on the examination-in-chief at the discretion 
of the Judge ; but you may always put a leading question in cross- 
examination whether a witness be unwilling or not. 

Note . — See O. 36, r, 38, poet, p. 540. 


BROWNE V. DUNN, 

HOUSE OF LORDS. 1894. 

6 The Reports 67. 

A witness may be cross-examined as to his credibility, but he 
should have his attention drawn to any facts with respect 
to which it is intended to impeach his credit by other 
witnesses so as to give him an opportunity of explanation, 
unless the evidence he gives Is so incredible or romancing 



300 


ORAL EVIDENCE, 


that it is reasonable to let him leave the box without such 
questions being put. 

In an action for libel certain witnesses were not cross-examined 
on a certain material matter. It was held that tlio jury could not be 
asked afterwards to disbelieve them. 

Losd Hegsschbli., L.C. ... It seems to me to be absolutely 
essential to the proper conduct of a cause, where it is intended to 
suggest that a witness is not speaking the truth on a particular point, 
to direct his attention to the fact by some questions put in oross- 
exami nation showing that that imputation is intended to be made, 
and not to take his evidence and pass it by as a matter altogether 
unchallenged, and then, when it is impossible for him to explain, as 
perhaps he might have been able to do if such questions had been 
put to him, the circumstances which it is suggested indicate that the 
story he tells ought not to be believed, to argue that he is a witness 
unworthy of credit. My Lords, I have always understood that if 
you intend to impeach a witness you are bound, whilst he is in the 
box, to give him an opportunity of making any explanation which is 
open to him ; and, as it seems to me, that is not only a rule of pro- 
fessional practice in the conduct of a case, but is essential to fair 
play and fair dealing with witnesses. Sometimes reflections have 
been made upon .excessive cross-examination of witnesses, and it has 
been complained of as undue ; but it seems to mo that a Gross- 
examination of a witness which errs in the direction of excess may be 
far more fair to him than to leave him without cross-examination, 
and afterwards to suggest that he is not a witness of truth, I mean 
upon a point on which it is not otherwise perfectly clear that he has 
had full notice beforehand that there is an intention to impeach the 
credibility of the story which he is telling. Of course I do not deny 
for a moment that there are cases in which that notice has been so 
distinctly and unmistakably given, and the point upon which he is 
impeached, and is to be impeached, is so manifest, that it is not 
necessary to waste time in putting questions to him upon it. All I 
am saying is that it will not do to impeach the credibility of a witness 
upon a matter on which he has not had any opportunity of giving an 
explanation by reason of there having been no suggestion whatever 
in the course of the case that his story is not accepted. . . . 

Lonn Haisbury. . . . With regard to the manner in which the 
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evidence was given in this case, I cannot too heartily express my 
concurrence with the Lord Chancellor as to the mode in which a 
trial should be conducted. To my mind nothing would be more 
absolutely unjust than not to cross-examine witnesses upon evidence 
which they have given, so as to give them notice, and to give them 
an opportunity of explanation, and an opportunity very often to 
defend their own character, and, not having given them such an 
opportunity, to ask the jury afterwards to disbelieve what they have 
said, although not one question has been directed either to their 
credit or to the accuracy of the facts they have deposed to. . . . 

liOBD Morbis. . . . There is another point upon which I would 
wish to guard myself, namely, with respect to laying down any hard- 
and-fast rule as regards cross-examining a witness as a necessary 
preliminary to impeaching his credit. In this case, I am clearly of 
opinion that the witnesses, having given their testimony, and not 
having been cross-examined, having deposed to a state of facts which 
is quite reconcilable with the rest of the case, it was impossible for 
the plaintiff to ask the jury at the trial, and it is impossible for hint 
to ask any legal tribunal, to say that those witnesses are not to be 
credited. But I can quite understand a case in which a story told by 
a witness may have been of so incredible and romancing a character 
that the most effective cross-examination would be to ask him to 
leave the box. I therefore wish it to be understood that I would 
not concur in ruling that it was necessary, in order to impeach a 
witness’s credit, that you should take him through the story which 
he had told, giving him notice by the questions that you impeached 
his credit. 

Lobu Bowen concurred. 

Note. — ‘ ‘ This much counsel is bound to do, when cross-examining ; 
he must put to each of his opponent’s witnesses in turn, so much of 
his own case as concerns that particular witness or in which that 
witness had any share. Thus, if the plaintiff has deposed to a 
conversation with the defendant, it is the duty of the counsel for the 
defendant to indicate by his cross-examination how much of the 
plaintiff's version of the conversation he accepts, and how much he 
disputes, and to suggest what the defendant’s version will be. If 
he ask no question as to it, he will be taken to accept the plaintiff’s 
account in its entirety ” (Odgrers, Vleading^ 327-8). 
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MAXWELL v. DIRECTOR OF PUBLIC 
PROSECUTIONS. 

HOUSE or LORDS. 1985. 

[1936] A. C. 309; 103 L. J. K B. 601; 151 L. T. 477; 
60 T. L. R. 499; 24 Or. App. R. 162; 30 Cox 
0. 0. 160; 98 J. P. 387. 

The cEoss-examination as to a pirlsoner’s oharaotev allowed by 
the Gviininal Evidence Act, 1898, s. 1, proviso (f) (see 
post, p. 480), is subject to the common law rule as to 
relevancy. The mere fact that a person has been charged 
with an offence and acquitted is not relevant to impeach 
his credibility as a witness. 

The piisoner was charged with the manslaughter of a woman by 
performing an illegal operation on her. Having given evidence of 
good character, he was cross-examined as to a previous case in which 
a patient of his had died in suspicious circumstances and in which 
he had been prosecuted and acquitted. It was held that the questions 
were not admissible. 

The followmg is from the Law Reports : — 

ViscoxTNTT Sanket, L.C. The question is whether it was permis- 
sible in the particular facts of the case, under the Criminal Evidence 
Act, 1898, a. 1, proviso (/), for the prosecution to ask the prisoner 
whether on a previous occasion he had been charged with a similar 
oSence, the charge having been tried and having resulted in an 
acquittal. ... It must first of all be stated that it has been 
admitted throughout that the prisoner in saying that he had lived 
a good, clean, moral life had put his character in issue, and had in 
the words of proviso (/) (ii) given evidence of his good character **. 
The first question here is. What consequences follow from that? 

This involves the proper construction of section 1 (/) of that 
Act. We start with the hypothesis' that the prisoner had given 
evidence of his good character. It will be remembered that it was 
not until the year 1854 that the parties to a civil case were entitled 

to fdve ftviden^'ft on f.hpir awti "KATinlf "Rnf a TnnanTiAT prmld nrkf. trivp 
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evidence on his own behalf at his trial until the coming into operation 
of the Criminal Evidence Act, 1898, except in a few cases, of which 
the most important are those specified in certain sections of the 
Offences against the Person Act, 1861, the Law of Evidence Act, 1877, 
and the Criminal Law Amendment Act, 1885. When Parliament by 
the Act of 1898 effected a change in the general law and made the 
prisoner in every case a competent witness, it was in an evident 
difficulty, and it pursued the familiar English system of a com- 
promise. It was clear that if you allowed a prisoner to go into the 
witness-box, it was impossible to allow him to be treated as an 
ordinary witness. Had that been permitted, a prisoner who went into 
the box to give evidence on oath could have been asked about any' 
previous conviction, with the result that an old offender would 
seldom, if ever, have been acquitted. This would have offended 
against one of the most deeply rooted and jealously guarded principles 
of our criminal law, which, as stated in Makin v. Atiomey-G-eneral 
foY New South Wales (ante, p. 107), is that “it is undoubtedly not 
competent for the prosecution to adduce evidence tending to show 
that the accused has been guilty of criminal acts other than those 
covered by the indictment, for the purpose of leading to the con- 
clusion that the accused is a person likely from his criminal conduct 
or character to have committed the offence for which he is being 
tried 

Some middle way, therefore, had to be discovered, and the 
result was that a certain amount of protection was accorded to a 
prisoner who gave evidence on his own behalf. As it has been 
expressed, he was presented with a shield and it was provided that 
he was not to be asked, and that, if he was asked, he should not be 
required to answer, any question tending to show that he had 
committed or been convicted of or been charged with any offence 
other than that wherewith he was then charged, or was a bad 
character. Apart, however, from Hiis protection, he was placed in 
the position of an ordinary witness in an ordinary civil case. The 
laws of evidence were not otherwise altered by the Criminal Evidence 
Act, 1898, and the prisoner who was a witness in his own case could 
not be asked questions which were irrelevant or had nothing to do 
with the issue which the Court was endeavouring to decide. As has 
already been pointed out, the prisoner in the present case threw 
away his shield and, therefore, the learned counsel for the prosecution 



304 


ORAL EVIDENCE. 


was entitled to ask him, and he could be required to answer, any 
question tending to show that he had committed or been convicted 
of or been charged with an offence, but subject to the consideration 
that the question asked him must be one which was relevant and 
admissible in the case of an ordinary witness. Tho Act does not 
in terms say that in any case a prisoner may he asked or required 
to answer questions falling within proviso (/), or impose any such 
afi&rmative or absolute burden upon him. I think this conclusion is 
confirmed by a study of the words of the statute. In section 1, 
proviso (e), it has been enacted that a witness may be cross-examined 
in respect of the offence charged, and cannot refuse to answer 
questions directly relevant to the offence on the ground that they 
tend to incriminate him : thus if he denies the offence, ho may be 
cross-examined to refute the denial. These are matters directly 
relevant to the charge on which he is being tried. Proviso (/), 
however, is dealing with matters outside and not directly relevant to, 
the particular offence charged ; such matters, to be admissible at all, 
must in general fall under two main classes : one is the class of 
evidence which goes to show not that the prisoner did the acts 
charged, but that, if he did these acts, he did them as part of a 
system or intentionally, so as to refute a defence that if he did 
them he did them innocently or inadvertently, as, for instance, in 
Makin v. Aitorney-Oeneral for New South WaUf; {ante, p. 107), 
where the charge was one of murder ; another illustration of such 
cases is U. v. Bond {ante, p. 109). This rule applies to cases where 
guilty knowledge or design or intention is of the (sssonce of the 
offence. 

The other main class is where it is sought to show that the prisoner 
is not a person to be believed on his oath, which is generally attempted 
by what is called cross-examination to credit. Closely allied with 
this latter type of question is the rule that, if the prisoner by 
himself or his witnesses seeks to give evidence of his own good 
character, for the purpose of showing that it is unlikely that he 
committed the offence charged, he raises by way of defence an issue 
as to his good character, so that he may fairly be cross-examined 
on that issue, just as any witness called by him to prove his good 
character may be cross-examined to show the contrary. All these 
matters are dealt with in proviso (/). The substantive part of that 
proviso is negative in form and as such is univer.sal and is absolute 
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unless the exceptions come into play. Then come the three excep- 
,tionB : hut it does not follow that when the absolute prohibition i& 
superseded by a permission, that the permission is as absolute as 
the prohibition. When it is sought to justify a question it must not 
only be brought within the terms of the permission, but also must 
be capable of justihcation according to the general rules of evidence 
and in particular must satisfy the test of relevance. Exception (i) 
deals with the former of the two main classes of evidence referred 
to above, that is, evidence falling within the rule that where issues 
of intention or design are involved in the charge or defence, the 
prisoner may be asked questions relevant to these matters, even 
though he has himself raised no question of his good character. 
Exceptions (ii) and (iii) come into play where the prisoner by 
himself or his witnesses has put his character in issue, or has 
attacked the character of others. Dealing with exceptions (i) and 
(ii), it is clear that the test of relevance is wider in (ii) than in (i) j 
in the latter, proof that the prisoner has committed or been convicted 
of some other offence can only be admitted if it goes to show that 
he was guilty of the offence charged. In the former (exception (ii) ), 
the questions permissible must be relevant to the issue of his own 
good character and if not so relevant cannot be admissible. But ii 
seems clear that the mere fact of a charge cannot in general be 
evidence of bad character or be regarded otherwise than as a mis- 
fortune. It seemed to be contended on behalf of the respondent 
that a charge was per se such evidence that the man charged, even 
though acquitted, must thereafter remain under a cloud, however 
innocent. 1 find it impossible to accept any such view. The mere 
fact that a man has been charged with an offence is no proof that 
he committed the offence. Such a fact isi therefore, irrelevant; it 
neither goes to show that the prisoner did the acts for which he is 
actually being tried nor does it go to his credibility as a witness. 
Such questions must, therefore, be excluded on the principle which 
is fundamental in the law of evidence as conceived in this country, 
especially in criminal cases, because, if allowed, they are likely to 
lead the minds of the jury astray into false issues ; not merely do they 
tend to introduce suspicion as if it were evidence, but they tend to 
distract the jury from the true issue — ^namely, whether the prisoner 
in fact committed the offence on which he is actually standing his 

20 
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trial. It is of the utmost importance for a fair trial that the 
evidence should be primcu facie limited to matters relating to the 
transaction which forms the subject of the indictment and that any 
departure from these matters should be strictly confined. 

It does not result from this conclusion that the word “ charged ” 
in proviso (/) is otiose : it is clearly not so as regards the prohibition ; 
and when the exceptions come into play there may still be cases in 
which a prisoner may be asked about a charge as a step in crosa- 
examination leading to a question whether he was convicted on the 
charge^ or in order to elicit some evidence as to statements made or 
evidence given by the prisoner in the course of the trial on a charge 
which failed, which tend to throw doubt on the evidence which he is 
actually giving, though cases of this last class must be rare and the 
cross-examination permissible only with great safeguards. 

Again, a man charged with an offence against the person may 
perhaps be asked whether he had uttered threats against the person 
attacked because he was angry with him for bringing a charge which 
turned out to be unfounded. Other probabilities may be imagined. 
Thus, if a prisoner has been acquitted on a plea of autrefois convict 
such an acquittal might be relevant to his credit, though it would 
seem that what was in truth relevant to his credit was the previous 
conviction and not the fact that he was erroneously again charged 
with the same offence ; again, it may be, though it is perhaps a remote 
supposition, that an acquittal of a prisoner charged with rape on the 
plea of consent may possibly be relevant to a prisoner’s credit. 

But these instances all involve the crucial test of relevance. And 
in general no question whether a prisoner has been convicted or 
charged or acquitted should be asked or, if asked, allowed by the 
Judge, who has a discretion under proviso (/), unless it helps to 
elucidate the particular issue which the jury is investigating, or goes 
to credibility, that is, tends to show that he is not to be believed on 
oath ; indeed, the question whether a man has been convicted, charged 
or acquitted ought not to be admitted, even if it goes to credibility, 
if there is any risk of the jury being misled into thinking that it 
goes not to credibility but to the probability of his having committed 
the offence of which he is charged. I think that it is impossibie in 
the present case to say that the fact that the prisoner had been 
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acquitted on a previous charge of murder or manslaughter, was 
relevant, or that it tended in the present case to destroy his credibility 
as a witness. 

Lobds Blanbsbuegh, Atkin, Thankerton and Wbight 
concurred. 

Order of the Court of Criminal Appeal reversed. 


PRICE y. MANNING. 

COURT OF APPEAL. 1889. 

L. E. 42 Ch. D. 372; 58 L. J. Ch. 649; 61 L. T. 637; 
37 W. E. 785. 

A party cannot generally cross-examine or discredit his own 
witness. 

It is In the discretion of the Judge whether a party shall be 
permitted to cross-examine a witness whom he has called, 
even if the witness be a hostile litigant, as when one 
party calls the other party as a witness. 

The plaintiff called the defendant as a witness to prove a point in 
his case. The defendant was cross-examined. On his re-examination 
the plaintiff’s counsel put questions to him in the nature of cross- 
examination, treating him as a hostile witness. Eat, J., refused 
to allow this to be done. 

The follovoing is from, the JLaw Journal : — 

Cotton, L. J. The plaintiff says that, having called tKe defendant, 
he is entitled as of right to cross-examine him. . . . But in my 
opinion that is a matter in the discretion of the Judge. He sees the 
witness, and can determine from his manner whether he is so hostile 
that the plaintiff should be allowed to cross-examine him. . . . 

Fby, L.J. It has been urged before us that, as the plaintiff 
called the defendant, he had a right to cross-examine him. . . . 
The plaintiff had no right to cross-examine the witness he had called ; 
he could only do so with the sanction of the presiding Judge. . . . 
Lopes, L.J. Whether the witness called by one party is a litigant 
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ox non-litigant, it is a matter of discretion in the presiding Judge 
whether the witness has shown himself so hostile as to justify his 
cross-examination by the party calling him. This rule applies in a 
case where an opponent is called as a witness. . . . 

Note. — It must be observed that the Judge can only allow a party 
to “cross-examine” his own witness. He cannot allow him to 
“discredit” generally a witness whom he has produced as a reliable 
person. This rule is now statutory by the Criminal Procedure Act, 
1865, which applies to both civil and criminal cases (see post, p. 451). 


RE-EXAMINATION. 

Two points should be noticed as to the questions permissible 
in re-examination: — 

(a) They must be confined to matters arising out of cross- 
examination. 

(b) They must be not leading questions. 


PRINCE Y. SAMO. 

QUEEN’S BENCH. 1838 . 

7L. J. Q. B. 123;2 JxjR. 323; 7 A. &E. 630; 3N. &P. 
139; 1 W, W, & H. 132; 45 E. E. 783. 

Re-examination must be confined to matters arising out of, 
or explanatory of, the cross-examination. No new matter 
may be introduced without leave of the Judge. 

So, proof by a witness, on cross-examination, of a statement made 
by him at a former time, does not authorise t)roof, on re-examina- 
tion, of all that he said at the same time, but only of so much thereof 
as is connected with the statement proved on cross-examination. 
The following is from the Law Journal : — 

Lord Penman, C.J. (delivering the judgment of the Court, which 
then included Littledale, Patteson, Williams, and Coleridge, 
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JJ.). This was an action for a malicious arrest, on a false sugges- 
tion that money was lent by the defendant to the plaintiff, when it 
had, in fact, been given. The plaintiff called his attorney as a 
witness ; he happened to be present at the trial of a prosecution for 
perjury, instituted by the plaintiff against a witness in the action 
wherein he had been arrested. The defendant’s counsel inquired of 
him in cross-examination whether the plaintiff had not, on the trial 
for perjury, stated that he himself had been insolvent repeatedly, 
and remanded by the Court. This question was not objected to. 
On his re-examination the same witness was asked whether the 
plaintiff had not also on that occasion given an account of the 
circumstances out of which the arrest had arisen, and what that 
account was, for the purpose of laying before the jury proof that the 
arrest was without cause, or malicious, of both which facts there 
was scarcely any, if any, evidence whatever. The question, expressly 
confined to that purpose, was whether the plaintiff did not say, in 
his examination, that the money was given, and not lent. To this 
question the defendant’s counsel objected^ not on account of its 
leading form, but because the defendant, having proved one detached 
expression that fell from the plaintiff when a witness, does not make 
the whole of what he then said evidence in his own favour. My 
opinion was, that the witness might be asked as to everything said 
by the plaintiff, when he appeared on the trial of the indictment, 
that could in any way qualify or explain the statement as to which 
he had been cross-examined, but that he had no right to add any 
independent history of transactions wholly unconnected with it. 
That a witness’s statement of some one thing said by him*, though 
drawn out by a cross-examination, does not permit the opposite party 
to add to it all that he may have uttered on the same occasion, was 
in effect decided by seven out of eight Judges, whose opinion was 
taken by the House of Lords, in the progress of the bill of pains and 
penalties against Her Majesty Queen Caroline. Lord Tenterden, in 
delivering that opinion, said: ** I think the counsel has a right, on 
re-examination, to ask all questions which may be proper to draw 
forth an explanation of the sense and meaning of the expressions 
used by the witness on cross-examination, if they be in themselves 
doubtful, and also of the motive by which the witness was induced to 
use those expressions ; but I think he has no right to go further, and 
to introduce new matters not suited to the purpose of explaining 
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eiiher the expressions or the motives of the witness " ; and as many 
things may pass in one and the same conversation, which do not 
relate to either, the learned Chief Justice declared the opinion of 
the Judges, that the witness could not be re-examined, even to the 
extent of all that might have passed relating to his becoming a 
witness,, to which the statement proved had reference. . . . 

Upon the whole, we think that it must be taken as settled that 
proof of a detached statement made by a witness at a former time, 
does not authorise proof by the party calling that witness, of all 
that he said at the same time, but only of so much as can he in 
some way connected with the statement proved. . . . 

Note . — The Judge will, whenever he considers it proper or 
necessary, allow questions to be put although they may not arise out 
of the cross-examination. For instance, on important matters which 
have been overlooked. But in such case he will of course allow a 
further cross-examination on such questions. The Judge may, more- 
over, put further questions himself, or allow witnesses to be recalled. 

In JS. V. Morrison, 75 J. P. 272, the Court, in very special 
circumstances, even allowed the accused to call fresh evidence after 
counsel for the prosecution had commenced his final speech. 


CONTRADICTION OF WITNESSES. 

EWER 3r. AMBROSE. 

KING’S BENCH. 1825. 

3 B. & 0. 746; 5 D. & E. 629. 

If a 'sritness ^l¥es evidence which is unfavourable to the party 
calling him, such party may contradict him by other 
witnesses, but he may not call general evidence to show 
that his own witness is not to be believed. 

In an action for money had and received, the defence being that 
the defendant was jointly liable with a partner against whom judg- 
ment had been recovered, a witness was called by the defendant to 
oTove the naxtuership, but he proved the contrary. It was held that 
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the defendant could not discredit his o\m witness, but he could 
contradict him by other witnesses. 

The following is from Bamewall an^ Gresswell : — 

Bayley, J. ... 1 have no doubt that if a witness gives evidence 
contrary to that which the party calling him expects, the party is at 
liberty afterwards to make out his own case by other witnesses. . . . 

Holsoyd, J. I take the rule of law to be, that if a witness 
proves a case against the party calling him, the latter may show the 
truth by other witnesses. But it is undoubtedly true, that if a party 
calls a witness to prove a fact, he cannot, when he finds the witness 
proves the contrary, give general evidence to show that that witness 
is not to be believed on his oath, but he may show by other evidence 
that he is mistaken as to the fact which he is called to prove. . . . 

Littledaus, j. Where a witness is called by a party to prove his 
case, and he disproves that case, I think the party is still at liberty 
to prove his case by other witnesses. It would be a great hardship if 
the rule were otherwise, for if a party had four witnesses upon whom 
he relied to prove his case, it would be very hard, that by calling 
first the one who happened to disprove it, he should be deprived of 
the testimony of the other three. If he had called the three before 
the other who had disproved the case, it would have been a question 
for the jury upon the evidence whether they would give credit to the 
three or to the one. The order in which the witneeses happen to be 
called ought not, therefore, to make any difference. . . . 

Note . — This rule as to contradiction of a witness by other evidence 
is now statutory by the Criminal Procedure Act, 1865, which applies 
to both civil and criminal cases (see post, p. 451). 


HARRIS Y. TIPPETT. 

NISI PRIUS. 1811 . 

2 Campbell 637; 12 E. E. 767. 

Although questions going to the oharactev or credibility of a 
witness are admissible on cross-examination, yet if they be 
directed to matters collateral to the issue, the answers 
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must be aooepted as conclusive, and other witnesses 
cannot be called to contradict him, except in a few oases. 

A witness for the defendant, being asked in cross-examination 
whether he had not attempted to dissuade one of the plaintiff’s 
witnesses from attending to give evidence, swore that he had not 
done BO. The plaintiff’s counsel then proposed to call back the other 
witness to contradict him. This was not allowed. 

Lawbjbncb, J. Had this been a matter in issue, I would have 
allowed you to call witnesses to contradict what tho last witness has 
sworn, hut it is entirely collateral, and you must take his answer. 
I will permit questions to be put to a witness as to any improper 
conduct of which he may have been guilty, for the purpose of trying 
his credit; but when these questions are irrelevant to the issue on 
the record, you cannot call other witnesses to contradict the answer 
he gives. No witness can be prepared to support his character as to 
particular facts, and such collateral inquiries would lead to endless 
nonfusion. 


B. y. HOLMES. 

CROWN CASES RESERVED. 1871. 

L. R. 1 0. C. R. 334 ; 41 L. J. M. 0. 12 ; 25 L. T. 669 ; 
20 W. R. 122; 12 Cox C. C. 137. 

In prosecutions for rape, or assault with intent to commit 
rape or indecent assault, the prosecutrix may he cross- 
examined as to particular acts of immorality with any 
persons. But, although as regards her acts committed 
with the prisoner himself, witnesses may be called to 
contradict her, If she denies them; it is otherwise as to 
her acts of Immorality committed with other persons. 

The prisoner was charged with indecent assault, which, from the 
evidence, appeared to amount to an attempt at rape. The defence 
was consent. The prosecutrix, in her cross-examination, was asked 
if she had had connexion with another man, and she denied it. 
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The man in question “was then called to contradict her, but tlie 
Judge disallowed the evidence. The Court for Crown Cases Heserved 
affirmed the prisoner’s conviction. 

The folloyymg is from, the Law Journal : — 

Kelly, C.B. ... On an indictment for rape, or for an attempt 
to commit a rape, or for an indecent assault, which, upon the circum- 
stances of the case, amounts to an attempt to commit a rape, a 
question put to the prosecutrix as to an act of connexion with a 
particular personj and denied by her, cannot be contradicted. If a 
witness is cross-examined as to a collateral fact, the answer must be 
taken for better or worse, and the witness cannot be contradicted. 
If the question were admissible it might involve an inquiry into her 
whole life. . , . There is no doubt the prosecutrix may be asked 
as to connexion with the prisoner on a prosecution for rape. Thera 
the fact has a direct bearing on the question before the Court, which 
involves the fact of consent or non-consent on the part of the 
prosecutrix. . . . 

Byles, J. I concur. I think the prosecutrix, on an indictment 
for rape, cannot be contradicted by men called to speak to connexion 
with her. Rape may be committed on a prostitute; the evidence 
therefore is immaterial. . , . 

PiGOTT, B. I am of the same opinion, because the prosecutrix in 
these cases might always have a number of persons spring upon her 
at the trial whose evidence she would be totally unprepared to meet. 

Lush, J. I am convinced that this evidence is too remote from 
the issue to be admissible. It has no bearing upon the particular 
charge, and was, therefore, properly rejected. 

Hannebt, j. I think no distinction can be drawn between a 
charge of rape and an indecent assault, and that the same reasoning 
applies to both cases. ... It would be impossible for the prosecutrix 
to be prepared to meet the cases which might be produced. 

Note. — ^The above case mer^y decides that witnesses cannot be 
called to contradict the prosecutrix as to acts of immorality committed 
with persons other than the prisoner. It is an illustration of the 
rule stated in the previous case. The case of JB. v. BUey (ante, 
p. 112) had decided that evidence could he called to contradict her as 
to other acts of immorality committed with the prisoner himself. 
Such evidence is admitted as relevant to consent, not as evidence of 
character; as such case shows. 
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EVIDENCE TO DISCREDIT WITNESSES. 

The general rule is that a party is not allowed to call 
witnesses to prove facts which merely tend to discredit his 
opponent’s witnesses, and are not otherwise relevant to the 
matters in issue. Such collateral inquiries are rejected on 
the grounds that they would unduly complicate and prolong 
trials without adequate reason, and that a man cannot be 
expected to defend all the acts of his life without notice. But 
there appear to be four generally recognised cases in which 
evidence to discredit is allowed. 

Evidence to discredit a witness is admissible to prove :-<• 

1. That he has made previous statements inconsistent with 
his present evidence. [This is not strictly an exception to the 
rule that an adversary’s witnesses cannot be contradicted on 
matters that merely affect credit, for the previous statement 
must, in order to let in contradiction, be one ‘ ‘ relative to the 
subject-matter of the case ” (Crinainal Procedure Act, 1865, 
s. 4; post, p. 462).] 

2. GHhat he is prejudiced or biased in favour of the party 
calling him, or is giving his evidence from some corrupt or 
indirect - motive. 

3. That he has such a general had character for veracity 
that he is not to be believed on his oath. 

4. That he has been convicted of a felony or misdemeanour. 

Cases are here given on the first three points. The last was 

first laid down by the Common Law Procedure Act, 1854, 
s. 25, which is now repealed; but it is re-enacted, and 
applied to both civil and criminal cases, by the Criminal 
Procedure Act, 1865, which also makes statutory point (1) 
above. (See post, p. 451.) 
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ATTORNET-GENBRAL t. HITCHCOCK. 

1847. 

16 L. J. Ex. 259 ; 11 Jur. 478 ; 1 Ex. 91 ; 74 E. R. 592. 

When a witness is asked in cross-examination if he has made 
a certain statement, which is material to the issue, and 
at Yariance with his evidence, and he denies that he made 
such a statement, witnesses may be called to prove that 
he did make such statement. 

When a witness Is cross-examined with the view of showing 
that he is biased, or giving his evidence from some corrupt 
or indirect motive, and he denies it, witnesses may be 
called to prove that he is biased ; for instance, that he has 
been bribed to give evidence, or has offered a bribe to 
another witness, but not that a bribe has been offered to 
him and refused. 

The defendant; a maltster, was charged on information with 
having used a cistern for the making of malt, without making an 
entry thereof, as required by Act of Parliament. A witness, having 
sworn that the cistern had been used, was asked if he had not said 
to one Cook that the Pxcise officers had offered biTn 20J. to say the 
cistern had been used ; and he denied that he had made such state- 
ment. The defendant’s counsel thereupon called Cook, and proposed 
to ask him whether the witness had told him so. The evidence was 
disallowed. 

The following is from the Law Journal : — 

Pollock, O.S. ... The test of whether an inquiry is collateral 
or not is, whether the fact to be elicited is material to the issue. If 
it be, then the witness may be contradicted, or, as it is better put by 
my Brother Alderson, thus : If you ask a witness whether he has not 
made a certain statement which would be material, and opposed to 
part of his testimony, you may then call witnesses to prove that he 
has made the statement, and the jury are at liberty to believe either 
the one account or the other. . . . The statement which may be 
contradicted must be one which refers to matter that may be given 
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in evidence, and if answered in one way would contradict part of the 
witness’s testimony, and he material. 

There is, however, a distinction between contradicting a witness 
in particulars stated by him, and those which have reference to his 
motives, temper, character, and feelings. ... A witness may be 
asked how he stands affected towards one of the parties ; and if his 
relation towards them is such as to prejudice his mind, and fill him 
with sentiments of revenge or other feelings of a similar kind, and 
if he denies the faetj evidence may be given to show the state of his 
mind and feelings. But these cases of tho witness’s connection with 
the parties in feelings and sentiments are not to be confounded with 
those other cases where the matter to be admissible in evidence 
must be connected with the question. . . . 

In the present case it could not be proved that a bribe was ofiered 
to the witness and not accepted, for such a fact is clearly irrelevant 
to the matter in issue. The offer of a bribe is a matter of no 
importance, if it be not accepted, for it does not disparage the party 
to whom it is offered. . . . 

Aldeeson, B. a witness may be asked a question, and if the 
answer tends to qualify another part of his testimony, evidence may 
be given in contradiction. So if the question relates not to what he 
has said, but to some fact material to the issue, the same rule 
prevails. . . . The offer of a bribe by a witness to another, or the 
fact of a bribe having been accepted by him, tends to show that he 
is not impartial. . . . 

A witness, however, is not to be examined as to collateral facts. 

In many cases his doing a particular act is collateral. In such cases 
his evidence as to the fact is to be received as final ; but no witness 
ought to be called on to prove his whole life ; and if contradiction 
of his testimony were pei*mitted, he ought to be allowed to support 
it by other evidence, and to prove his innocence ; the result of which 
would be, that an endless amount of collateral issues would have 
to be tried. The convenient administration of justice, therefore 
requires that this course should not be adopted. If the witness has 
spoken falsely he may be indicted for perjury. When the answer 
given is not material to the issue, public convenience requires that 
it be taken as decisive, and that no contradiction be allowed. In 
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the present case, the witness was asked whether he had been offered 
a bribe to say the cistern had been used. This was not material, 
nor did it qualify what had gone before, for his being offered a 
bribe did not show that he was not a fair and credible witness. 

Rolfe, B. The rules of evidence are founded on abstract and 
practical consideration; and one principle is, that you may contra- 
dict any part of the testimony that has been given, and which tends 
to support the issue. Here the question was, whether the witness 
had ever said he had been offered a bribe ; and if that may be contra- 
dicted, not by showing that he had received a bribe, but by showing 
that he had said he had been offered a bribe, there would be no end 
to the collateral inquiries that would arise. The offer of a ibribe, if 
rejected, has no bearing upon the credit of the witness. In jFact, it 
was offered in the present case merely for the purpose of discrediting 
other persons, and not to disparage the witness. 

Note . — ^The rule as to calling evidence of previous inconsistent 
statements is now embodied in the Criminal Procedure Act, JL865, 
which applies to both civil and criminal cases, but it is provided by 
s. 4 that the witness’s attention must first be called to the particular 
occasion (see post, p, 452). The other point in the above cases, as 
to bias or corrupt motive, is further illustrated by the case of 
Thomas v. David, post, p. 319. 


GREENOUGH T. ECCLES. 

COMMON PLEAS. 1859. 

28 L. J. C. P. 160; 7 W. E. 341; 5 Jur. (n,s.) 766; 
6 C. B. (n.s.) 786. 

Although a party calling a witness may not discredit him 
generally, even if he proves “ adverse ” or unfavour* 
able ”, yet if he proves actually “ hostile ” he may under 
the Common Law Procedure Act, 1859 (now the Griininal 
Procedure Act, 1865), by leave of the Judge, give 
evidence that such witness has made previous inconsistent 
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statements. But he may not ^ive general evidenoe of 
the had character of a iiiritness he himself produces. 

The follovjvng is from the law Journal : — 

Wir-tiAMS, J. (delivering the judgment; of himself and Willes, J.). 
The question in this case is, whether in construing the terms of the 
22nd section of the Common Law Procedure Act, 1854, “ in case 
the witness shall prove adverse*’, the word ‘‘adverse ” ought to 
be understood as meaning merely “ unfavourable ”, or as meaning 
“hostile . The section lays down three rules as to the power 

of a party to discredit his own witness : First, he shall not be allowed 
to impeach his credit by general evidence of his bad character. 
Secondly, he may contradict him by other evidence. Thirdly, he 
may prove that he has made at other times a statement inconsistent 
with his present testimony. These three rules appear to include the 
principal questions that have ever arisen on the subject. . . . The 
law relating to the first two of these rules was settled before the 
passing of the Act, while, as to the third, the authorities were 
conflicting. 

The section requires the Judge to form an opinion that the 
witness is adverse, before the right to contradict or prove that he 
has made inconsistent statements is to be allowed to operate. This 
is reasonable, and indeed necessary, if the word “ adverse ” means 

hostile ”, but wholly unreasonable and unnecessary if it means 
** unfavourable On these grounds we think the preferable con- 
struction is, that in case the witness shall, in the opinion of the 
Judge, prove “ hostile ”, the party producing him may not only 
contradict him by other witnesses, as he might heretofore have 
done, and may still do, if the witness is unfavourable, but may 
also, by leave of the Judge, prove that he has made inconsistent 
statements. . . . 

Note. — S. 22 of the Common Law Procedure Act, 1854, which in 
the above case came before the Court for construction, provided : — 
” A party producing a witness shall not be allowed to impeach his 
credit by general evidence of bad character, but he may, in case the 
witness shall, in the opinion of the Judge, prove adverse, contradict 
him by other evidence, or, by leave of the Judge, prove that ho 
has made at other times a statement inconsistent with his present 
testimony ”, 

In the above case the word ” adverse ” was held to mean ” hostile ” 
for the purposes of the section of the Act in question. 
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The above section is now repealed, but it is re-enacted verbatim by 
the Criminal Procedure Act, 1865, which applies to both civil and 
criminal cases (see post, p. 452). 

Witnesses who must be called to prove attestation (see post, 
p. 371) are regarded as the Court’s witnesses, and evidence of previous 
inconsistent statements by them is admissible, even though they are 
not hostile (Coles v. Coles, L. B. 1 P. & D. 70). 


THOMAS Y. DAYID. 

NISI PRIUS. 1836. 

7 C. & P. 350 ; 48 E. R. 794 . 

A witness may be cmss-examined as to facts tending to show 
that he Is prejadiced or biased in any way in faYOur of 
the party calling him, and if he denies such facts, 
witnesses may be called to contradict him. 

In an action on a promissory note, one of the plaintifi’s witnesses, 
who was his female servant, and who was one of the attesting 
witnesses to the defendant’s signature of the promissory note, was 
asked, on cross-examination, whether she did not constantly sleep 
in the same bed with her master. She said that she did not. The 
defendant was allowed to call a witness to prove she did. ' 

Golebidgs, J. Is it not material to the issue, whether the 
principal witness who comes to support the plaintiS’s case is his 
kept mistress? If the question had been, whether the witness had 
walked the streets as a common prostitute, I think that that would 
have been collateral to the issue, and that, had the witness denied 
such a charge, she could not have been contradicted ; but here, the 
question is, whether the witness had contracted such a relation with 
the plaintiff as might induce her the more readily to conspire with 
him to support a forgery, just in the same way as ii she had been 
asked if she was the sister or daughter of the plaintiff, and had 
denied that. I think that the contradiction is admissible. 

Note . — See also Ait. -Gen. v. Hitchcoeh, ante, p. 315. 
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R. y. BROWN. 

CROWN CASES RESERVED. 1867. 

L. E. 1 C. C. E. 70; 36 L. J. M. C. 59; 16 W. E. 795. 

A party may call witnesses to swear that, in their opinion, 
based on their knowledge of the general character and 
reputation of a witness on the other side, he is not to be 
belieyed on his oath. 

At the close of the case for the prosecution, the counsel for the 
defendants, after having called several witnesses to character, pro- 
posed to call witnesses to prove that they would not believe the 
witnesses for the prosecution on their oaths. The Court refused to 
receive such evidence, but stated a case for the Court for Crown Cases 
Reserved. The evidence was held admissible. 

The following is from the Law Journal : — 

Kbllv, C.B. It has been the practice to admit the evidence 
rejected in this case for centuries without dispute, and we have 
personal knowledge of its existence during our time. So long a 
practice cannot be altered but by the Legislature. 

Martin, B. The practice has existed as long as I can remember 
in my professional career. 

Byles and Keating, JJ., concurred in testifying to the long 
existence of the practice. 

The following is from the Law Eeports : — 

The Court, however, declined to hear any further argument on 
the subject, observing that all the text-writers were agreed that the 
evidence could he given, and that the practice was so ancient, and 
hitherto so undoubted, that it could not be altered now unless by the 
authority of the Legislature. 

Note. — ^Notwithstanding the clear and emphatic language of the 
Judges in this case, there appears to be some question as to how far 
it can be relied on in practice. It certainly is not at all usual to call 
such evidence. But it seems clear that the evidence must relate to 
general reputation only and not to specific acts of misconduct. 

Ar to nroof of Previous Convictions, see post, p. 453. 



MATTERS EXCLUDED BY PUBLIC POLICY, ETC. 321 


MATTERS EXCLUDED BY PUBLIC 
POLICY OR PRIVILEGE. 

Although a witness may, in general, be compelled to give 
evidence, he may still refuse to answer certain questions, or 
to produce certain documents, on well-recognised grounds of 
public policy or personal privilege. 

The chief matters excluded by Public Policy are: — 

(1) Affairs of State. 

(2) Information for the detection of crime. 

(3) Statements by parents bastardizing their offspring. 

(4) Statements made without prejudice ” (see fullv ante, 
pp. 54—57). 

The chief matters protected by Privilege are: — 

(1) That the answer to the question, or the production of 
the document, would tend to criminate the witness, or expose 
him to a criminal charge, penalty or forfeiture. 

(2) That the answer or document would disclose confi- 
dential communications between client and legal adviser, or 
information obtained for the purposes of litigation. 

(3) That the document relates solely to the title or case of 
the witness, if he be a party to the action. 

(4) That the document is a document of title of the witness, 
if he be no party to the action. 

(5) That the answer or document would disclose a com- 
munication made to the witness by his wife or her husband. 

(6) That the answer would tend to show that the witness 
has been guilty of adultery. 

Cases are given below on each of the above points excepting 
the fifth and sixth. The fifth is statutory, by the Evidence 
Amendment Act, 1853 (see post, p. 443), and the Criminal 
Evidence Act, 1898 (see post, p. 480). The sixth is also 
statutory, by the Judicature Act, 1926, s. 198 (see post, 
p. 508). 
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PUBLIC POLICY. 

AFFAIRS OP STAJE. 

BEATSON V. SKENE. 

EXCHEQUER. 18C0. 

29 L. J. Ex. 430; 2 L. T. 378; 8 E. r>4L 
6 JtJE. (N.s.) 780; 0 n. & N. 838. 

Documents and communications respecting matters of State 
are protected from disclosure, whenever it would be 
injurious to the public interests. The Judge will generally 
be guided in this matter by the opinion of the head of the 
department having the control of the document. 

The plaintiff commanded a cavalry corps during tho Crimean 
War, The defendant was a civil commissi oner attached to such 
corps. General Vivian, who commanded in the district, directed 
Colonel Shirley to inquire into and report on the condition of the 
corps, referring him to the defendant for information. In a written 
communication from Colonel Shirley to tho General wore some 
defamatory observations concerning the plaintiff, tho responsibility 
of which the defendant adopted, and the jDlaintiff sued him for 
slander. The rest of the facts appear from the judgment. 

The following is from the Law Journal : — 

Pollock, C.B. (deZwcnngr the judgment of the Court, Pollock, 
C.B., Mastin, Bbamwell and Wills, BB.). ... It appeared that 

the Secretary of State f or ,War, Mr. Sidney Herbert, had been 
subpeenaed to produce certain letters written by the plaintiff to him, 
and also the minutes of a Court of Inquiry as to Colonel Shirley’s 
conduct in writing the letters in question to General Vivian. Mr. 
Sidney Herbert attended at the trial, but objected to produce the 
documents on the ground that his doing so would be injurious to the 
public service. The learned Judge refused to compel their production 
on Mr. Sidney Herbert making this statement. . . . 

We are all of opinion that it cannot be laid that all public docu- 
ments of every sort, including treaties with foreign powers, and all 
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the correspondence that may precede or accompany them, and all 
cornmnnications to the heads of departments, are to be produced 
and made public whenever a suitor in a court of justice thinks that 
his case requires such production. It is niaiiifest5 we think, that 
there must be a limit to the duty or the power of compelling the 
production of papers which are connected with acts of State. 

We are of opinion that if the production of a State paper would 
be injurious to the public service, the general public interest must be 
considered paramount to the individual interest of a suitor in a 
court of justice; and the question then arises, how is this to be 
determined? 

It is manifest it must be determined either by the presiding 
Judge or by the responsible servant of the Crown in whose custody 
the paper is. The Judge would be unable to determine it without 
ascertaining what the document was, and why the publication of it 
would be injurious to the public service, an inquiry which cannot 
take place in private, and which, taking place in public, may do all 
the mischief which it is proposed to guard against. It appears to us, 
therefore, that the question, whether the production of the document 
would be injurious to the public service, must be determined, not by 
the Judge, but by the head of the department having the custody of 
the paper ; and if he is in attendance, and states that in his opinion 
the production of that document would be injurious to the public 
service, we think the Judge ought not to compel the production of 
it. . . . If the head of the department does not attend personally 
to say that the production of the document will be injurious, but 
sends the document to be produced or not, as the Judge may think 
proper, or . . . where a subordinate is sent with the document, with 
instnictions to object, but nothing more ; then,* indeed, the ease may 
be different, and the Judge may compel the production of it. . . . 
Perhaps cases might arise where the matter would be so clear that 
the Judge might well ask for it in spite of some official scruples as 
to producing it; but this must he considered rather as an extreme 
case ; and extreme cases throw very little light upon the practical 
rules of life. . , . 
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HENNESSY y. WRIGHT. 

QUEEN’S BENCH DIVISION. 1888. 

L. R. 21 Q. B. D. 509; 57 L. J. Q. B. 694. 

In an action against a newspaper for libel in imputing that the 
plaintiff, the Governor of a Colony, had sent home garbled reports 
to the Colonial Secretary of certain official proceedings in the Colony, 
the defendant applied for discovery of copies, in the custody of the 
plaintiff, of various communications passing either between himself 
and the Colonial Secretary, or between himself and a Royal Com- 
mission appointed to inquire into the affairs of the Colony, or 
between such Commissioner and the Colonial Secretary. The 
plaintiff, in his affidavit, objected to produce these documents on 
grounds of public policy, stating that the Colonial Secretary (who, 
however, had not filed any affidavit) had directed him to that effect. 
Held, that the plaintiff was entitled to withhold production of tho 
copies in question. 

The followiin.g is from, the Lav? Beports : — 

Field, J. ... It is not, and I suppose could not be, alleged that 
these copies are the joint property of the plaintiff and the Colonial 
Secretary. ... A more important question remains. Accepting 
the other statements in the affidavit as to the circumstances under 
which the copies were prepared and the action taken by the Colonial 
Secretary as true, are the copies privileged? There are two aspects 
of this question. First, the publication of a State document may 
involve danger to the nation. If the confidential communications 
made by servants of the Crown to each other, by superiors to inferiors, 
or by inferiors to superiors, in the discharge of their duty to the 
Crown were liable to be made public in a Court of justice at the 
instance of any suitor who thought proper to say “ fiat justitia ruat 
caelum ”, an order for discovery might involve the country in war. 
Secondly, the publication of a State document may be injurious to 
servants of the Crown as individuals. There would be an end of all 
freedom in their official communications, if they knew that any 
suitor could legally insist that any official communication, of no 
matter how secret a character, should be produced openly in a Court 
of justice. . . . Here, a servant of the Crown, who is himself a party 
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to the communications, is plaintiff. But a servant of the Crown 
ought not to be placed at a disadvantage in comparison with other 
subjects, and the plaintiff will be placed at a serious disadvantage 
if he cannot defend his honour without the seal of secrecy being 
removed from his official communications. . . . These communica- 
tions are State documents, and therefore the copies are also State 
documents and are prima facie as such privileged from production. 
... It is, however, argued that the copies are not privileged 
because there has been no sufficient claim of privilege by the Colonial 
Secretary. . . . The principal case relied on in support of this 
contention is JBeatson v. Skerie (mpra). ... It is clear, however', 
that this decision has no bearing on the present case. The judgment 
(there) refers not to a summons for discovery, at which the head of 
the department does not and need not attend, either personally or 
by deputy, and as regards which neither he nor anyone on his behalf 
is under any obligation to make an affidavit, but to a proceeding at 
nisi prius, at which the head of the department has both appeared 
and objected. I think, however, that there is authority for refusing 
production of these copies at this stage, apart from any intervention 
of the Colonial Secretary. ... I say nothing as to what course 
should be taken at the trial. 

Wilis, J. ... In my judgment, if the Secretary of State’s 
assurance be necessary in order to protect the documents from inspec- 
tion, a mere statement such as is contained in the plaintiff’s affidavit 
is quite insufficient. . . . The question, therefore, arises whether, in 
the absence of objection by the responsible minister of the Crown, it 
is the duty of the Judge in an application for discovery to prevent 
the disclosure of the contents of such documents as those now in 
question. ... In my opinion, the present case is covered by 
authority. In Anderson v. Hamilton^ 2 B. & B. 156, n., in an 
action against the Grovernor of Heligoland, a correspondence between 
Lord Liverpool and the defendant was produced by the Under- 
secretary of State. He made no objection on behalf of the Govern- 
ment to its production; but, notwithstanding that fact, . . . Lord 
Ellenborough declined to allow secrets of State to be taken out of 
the hands of His Majesty’s confidential servants . I 

the cases show that no sound distinction can be drawn between the 
duty of the Judge when objection is taken by the responsible officer 
of the Crown, or by the party, or when, no objection being taken by 
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anyone, it becomes apparent to him that a rule of public policy 
prevents the disclosure of the documents or information sought. 

Note. — Although, generally in cases of privilege, other evidence 
may be given of the facts, yet in the case of State documents or 
matters the exclusion is absolute, so that no evidence thereof at all 
is admissible. Unlike other cases of privilege, this is not the privi- 
lege of any particular person (Ankin v. L. rfr N. E. Ity.j [1930] 1 
K B. 527). 

The Court may accept the unsworn statement of a Minister, if it 
regards that as sufficient, or it may require an affidavit sworn by 
him, or it may require him to attend in person (Itobinson v. State of 
S. Australia (No. 2), [1931] A. C. 704). 

It seems to be clear that the protection may cover a whole class of 
documents (Ankin v. L. N. E. Ey., supra), but in Spigelmanu v. 
Hacker (50 T. L. R. 87), Macnaghten, J., ruled that whereas the 
Court wiU accept as final the decision of a Head of Department that 
the production of a particular document would be against the public 
interest, where the Minister states that the document is one of a 
class of documents which it would be iniurious to disclose, the Court 
will examine the document itself and form its own opinion. The 
cases are not easy to reconcile with one another ; and in practice it 
depends very much on the opinion of the Court as to the real merits 
of the claim made, whether it is allowed or not. 


INFORMATION FOR THE DETECTION 
OF CRIME. 

MARKS Y. BEYFUS. 

COURT OF APPEAL. 1890. 

L. R. 25 Q. B. D. 494; 69 L. J. Q. B. 479. 

Pcoseoutions instituted by the Director of Public Proseouf 
are public prosecutions, and the Director may refuse to 
disclose the names of his informants or the information 
that they have ^Yen him. 

In an action against the defendants for maliciously conspiring to 
prosecute the plaintiff for fraud, upon the trial of which charge 
he had been acquitted, the plaintifi called the Director of Public 
Prosecutions as a witness, and asked him to give the names of big 
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informants and to produce the statement on which he had acted in 
directing the prosecution. The witness declined, on grounds of public 
policy, and his objection was upheld by the Judge. The plaintiff 
appealed. 

The folloicing is from the Law Reports : — 

Lord Esher, M.R. . . . The ground taken on behalf of the 
Director of Public Prosecutions is that this was a public prosecu- 
tion, ordered by the Government (or by an official equivalent to the 
Government) for what was considered to be a public object, and that 
therefore the information ought not, on grounds of public policy, to 
be disclosed. The question whether this was a public prosecution in 
this sense depends upon the true construction of the statutes by which 
the office of Director of Public Prosecutions was created. [After 
referring to 42 & 43 Yict. c. 20, s. 2, and the regulations thereunder, 
his Lordship continued:] This is language which seems to put the 
Director of Public Prosecutions in a different position from that of a 
private prosecutor; he is in the position which a person authorised 
by the Government in former days would have been in — ^that is to 
say, a prosecution instituted or conducted by him is a public as 
distinguished from a private prosecution. What, then, is the rule in 
the case of a public prosecution? In the case of Attorney- General 
V. Briant, 15 M. & W. 169, Pollock, C.B., says : ** Tlie rule is, that 
in a public prosecution the witness cannot be asked such questions as 
will disclose the informer, if he be a third person . . . and we think 
the principle of the rule applies where a witness is asked if he 
himself is the informer." Now this rule was founded on grounds of 
public policy, and if this was a public prosecution the rule attaches ; 
I think it was a public prosecution and that the rule applies. I do 
not say it can never be departed from ; if the Judge should be of 
opinion that the disclosure of the name of the informant is necessary 
or right in order to show the prisoner’s innocence, then one public 
policy is in conflict with another public policy, and that which says 
that an innocent man is not to be condemned when his innocence can 
be proved, is the policy that must prevail. But, except in that case, 
this rule is not a matter of discretion ; it is a rule of law, and as such 
should be applied by the Judge at the trial. The learned Judge was 
therefore perfectly right in declining to let the witness answer the 
questions. 


Appeal dismissed. 
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STATEMENTS BASTARDIZING 
OFFSPRING. 

RUSSELL TT. RUSSELL. 

HOUSE OF LORDS. 1924. 

L. R. [1924] A. 0. 687 ; 93 L. J. P. 97 ; 131 L. T. 482 ; 
68 S. J, 682; 40 T. L. R. 713. 

When a child has been bom in wedlock, it is not competent 
for either husband or wife to ^ire evidence of their non- 
access during marriage so as to bastardize such child. 
This rule is not confined to direct issues of legitimacy, 
but applies also to any case where the evidence tends 
to bastardize the issue of the marriage. 

The following is from the Law Reports : — 

Eabl of Bibkenufad. . . . The leading case on the subject, 
GoodrighPs Case, 2 Cowp. 591, -was decided by Lord Mansfield in 
the year 1777. . . . This great Judge laid down the law with 
characteristic lucidity. ... “ It is a rule founded on decency, 

morality and policy that the parents shall not be permitted to say, 
after marriage, that they had had no connection and therefore the 
offspring is spurious ; more especially the mother who is the offending 
party. . . We have not to ask whether we should ourselves have 
laid it down ; still less to consider whether changed social conditions 
have undermined its authority. We find the rule living and authori- 
tative. We find its application to legitimacy proceedings everywhere 
conceded. Our task, therefore, is to determine whether evidence 
inadmissible in such proceedings is admissible in divorce. . . . The 
rule as laid down is not limited to any special class of case. It is 
absolutely general in the comprehensiveness of its expression. It 
has no geographical qualification. It does not lay down that where 
husband and wife are present in the same bed ; the same bedroom ; 
the same house ; or the same town the evidence must be rejected ; 
but that it may, on the other hand, be received if the husband has 
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(for instance) been absent from the country for twelve months before 
the birth of the child. It says, upon the contrary, that such evidence 
shall not be given at all ; and the reason given is that it would tend; 
if given, to bastardize the issue and to invade the very special sanctity 
Inherent in the conjugal relation. . . . Lord Mansheld was not 
concerned with the grossness or indecency of the subject-matter which 
the reception of such evidence might disclose. ... No Court is 
contaminated by examining any facts, or reviewing any language, 
which the administration of justice requires. Judges must do their 
duty, sacrificing if necessary their delicacy in the process. What 
Lord Mansfield meant was that a deeply seated domestic and social 
policy rendered it unbecoming and indecorous that evidence should 
be received from such a source ; upon such an issue ; and with such 
a possible result, . . . 

I find nowhere in any of the cases which were elaborately argued 
before us any authority for the suggested limitation. And by 
reference to what principle is such a distinction to be drawn ? When 
we are told that a rule is founded on public policy, decency, and 
morality, it would seem natural to propose it in all cases to which it 
applies verbally. If, in an issue where the child himself is a party, 
it is against public policy to admit the evidence of a parent to prove 
the bastardy of that child, why should an entirely different policy 
permit snch evidence in the case where the vital issue is still the 
legitimacy of the child, oven though it be raised for a different 
purpose, and perhaps with secondary emphasis. . . . This evidence 
we are told is admissible in divorce j being therefore so received it 
bastardizes the child. But if and when the child, becoming of age, 
applies for his writ in this House, and proceedings follow, the evi- 
dence will not be admissible, and he will be pronounced legitimate. 
Equally, of course, if the child instituted proceedings to-morrow for 
a declaration of legitimacy, we should be afforded the agreeable 
prospect of holding judicially in 1924 that the child was illegitimate ; 
and in 1925 that he was legitimate. Nothing but absolute necessity, 
founded upon decisions binding upon me, would drive me to a con- 
clusion so ludicrous and incongruous. I find here no such necessity. 

It is said that the view recommended above will revolutionise 
the practice of the Divorce Court, In such cases, the non-access 
can almost always be established aliur^dc. If it cannot be so proved, 
the practice of the Divorce Court must accommodate itself to the 
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authority of the rule. If the inconvenience pi-ovos intolerable, the 
Legislature, if it thinks proper, may provide a remedy. 

I have only now to consider whether section 3 of the Act of 1869 
has affected the validity of the doctrine. . . . That section makes 
indeed the parties to any proceeding instituted in consequence of 
adultery, and the husbands and wives of such parties, competent to 
give evidence in such proceeding. What in effect does it make such 
persons competent to do ? Plainly and only, I should have thought, 
to give such testimony as the law of evidence allowed at that date 
or, as afterwards modified, that law may allow. It did not, and it 
did not purpoi*t to, alter any existing rule of evidence except that 
which dealt with the actual competency to give evidence at all. 

The conclusionsj therefore, which I reach upon the whole matter 
are: firstly, that the rule as laid down by Lord Mansfield and other 
great Judges is a general rule to be applied, in the full generality of 
its scope, to all cases which it is wide enough to cover; secondly, 
that the Act of 1869 has not affected the rule in any way. 

[So held by Eael of Bibkenhbad, ViiSCOUnt Finlay and Lord 
Dunedin; Lord Sumner and Lord Carson dissenting.] 

Note, — spite of this decision evidence of non-access may be 
given by either spouse when they are living apart under a decree of 
judicial separation (Hetherin-gton v. Hethermgton, 12 P. D. 112), 
or a magistrate’s separation order (Andrews v. Andrews, [1924] P. 
255), or a deed of separation (Mart v. Mart, [1926] P. 24, not 
followed in Be Bromage, [1936] Ch, 605, but affirmed in Stfifford t, 
Kidd, [1937] 1 K. B. 395), or when the child was still-born (Holland 
V. Holland, [1925] P. 101). Nor is a confession of adultery by a 
wife rendered inadmissible by the fact that it contains a statement 
of her belief that a child subsequently bom is the result of her 
adultery, because without evidence of non-access it could not have the 
effect of bastardising that child (War7'en v. Warren, [1925] P. 107). 

The rule does not apply on petitions for nullity on the ground of 
non-consummation either by the husband (Farnhntn v. Farnhanij 
[1937] P. 49) or by the wife (Burgess v. Burgess, [1937] P. 60) ; in 
such cases if the wife has given birth to a child, adultery and 
illegitimacy become necessary inferences from the i^roof of non- 
consummation ; but the adultery is not an issue in the suit, and the 
fact that these inferences must be drawn cannot deprive the parties 
of their right to prove non-consummation. Similarly, a husband 
may testify that he never had any intercourse with his wife before 
their marriage, and so may bastardise an alleged child of the marriage 
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bom less than six months thereafter (The Poulett Peerage^ [1903] 
A. C. 395). 

And statements and letters by the wife pointing to non-access 
may be admissible, not as direct evidence of illegitimacy, but as part 
of the res gestae^ i.e., as part of a course of conduct from which 
adultery and illegitimacy may be inferred (The Aylesford Peerage, 
11 App. Gas, 1). 


PRIVILEGE. 

CRIMINATING QUESTIONS AND 
DOCUMENTS. 

R. Y. BOYES. 

QUEEN’S BENCH. 1861. 

30 L. J. Q. B. 301; 5 L. T. 147; 7 Jxjk. 1158; 

1 B. & S. 311. 

A witness, whether a party or stranger, is not oompellahle to 
answer any question, or to produce any document, the 
tendency of which would be to expose the witness (or 
probably the wife or husband of the witness) to any 
criminal charge, or any penalty, or forfeiture reasonably 
likely to be brought, sued for, or enforced. But the 
danger to be apprehended must be real and appreciable, 
with reference to the ordinary operation of law in the 
ordinary course of things. 

A witness had been pardoned under the Great Seal, and so could 
not be prosecuted in the ordinary way. It was no valid objection 
that he still remained liable to impeachment, to which a pardon is 
no bar (by the provision of the Act of Settlement). 

The followmg is from the Law Journal : — 

CocKBTTUN, C. J. (delivering the judgment of the Court, CocKBrnEUST, 
C.J., CaoMPTON, Hill and Blackbxtbn, JJ.). . . . The question on 
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which our opinion is now required is, whether the enactment of the 
third section of the Act of Settlement, that no pardon under the 
Great Seal shall he pleadable to an impeachment by the Commons in 
Parliament ”, is a sufficient reason for holding that the privilege of 
the witness still existed in this case, on the ground that the witness, 
though protected by the pardon against every other form of prosecu- 
tion, might, possibly, he subject to parliamentary impeachment. . . . 
It was contended that a ibare possibility of legal peril was sufficient 
to entitle a witness to protection ; nay, further, that the witness was 
the sole judge as to whether his evidence would bring him into 
danger of the law, and that the statement of his belief to that 
effect, if not manifestly made mala fide, should be received as 
conclusive. 

With the latter of these propositions we are altogether unable to 
concur. Upon a review of the authorities, we are clearly of opinion 
. . . that, to entitle a party called as a witness to the privilege of 
silence, the Court must see, from the circumstances of the case and 
the nature of the evidence which the witness is called to give, that 
there is reasonable ground to apprehend danger to the witness from 
his being compelled to answer. We, indeed, quite agree that if the 
fact of the witness being in danger be once made to appear, great 
latitude should be allowed to him in judging for himself of the effect 
of any particular question, there being no doubt . . . that a question, 
which might appear at first sight a very innocent one, might, by 
afiording a link in a chain of evidence, become the means of bringing 
home an offence to the party answering. Subject to this reservation 
a Judge is, in our opinion, bound to insist on a witness answering, 
unless he is satisfied that the answer will tend to place the witness 
in peril. Further than this, we are of opinion that the danger to 
be apprehended must be real and appreciable with reference to the 
ordinary operation of law in the ordinary course of things ; not a 
danger of an imaginary and unsubstantial character, having reference 
to some extraordinary and barely possible contingency, so improbable 
that no reasonable man would suffer it to influence liis conduct. We 
think that a merely remote and naked possibility, out of the ordinary 
course of law, and such as no reasonable man would be affected by, 
should not be suffered to obstruct the administration of justice. The 
object of the law is to afford to a party, called upon to give evidence 
in a proceeding inter alioSj protection against being brought by 
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means of his own evidence within the penalties of the law. But it 

would be to convert a salutary protection into a means of abuse if it 
were to be held that a mere imaginary possibility of danger, however 
remote and improbable, was sufScient to justify the withholding 
of evidence essential to the ends of justice. 

Kow, in the present case, no one seriously supposes that the 
witness runs the slightest risk of an impeachment by the House of 
Commons. ... To suppose that such a proceeding would be applied 
to the case of this witness would be ridiculous. . . . 

It appears to us, therefore, that the witness in this case was not, 
in a rational point of view, in the slightest real danger from the 
evidence he was called upon to give when protected from all legal 
proceedings and that it was, therefore, the duty of the presiding 
Judge to compel him to answer. . . . 

Note. — Although, as a rule, a witness is not compelled to criminate 
himself, several statutes have provided that he shall, in certain 
specified proceedings, make full discovery and answer all questions, 
but it is generally provided that such evidence shall not afterwards 
be used against him. See, for instance, the Larceny Acts, 1861, 
ss. 29, 85 (post, p. 450), and 1916, s. 43 (post, p. 501) ; the Explosive 
Substances Act, 1883, s. 6; the Corrupt Practices Act, 1883, s. 59 
(post, p. 468) ; the Merchandise Marks Act, 1887, s. 19 ; the Bank- 
ruptcy Act, 1914, s. 15 (post, p. 499) ; and the Companies Act, 1929, 
s. 216 (post, p. 518). But, it should be observed, the last two 
Acts provide that answers given under compulsory examination may 
be used in evidence against the deponent, in the latter case without 
any protection (post, pp. 518, 519), and in the former with a strictly 
limited one (post, p, 601). 

As regards questions tending to criminate husbands and wives of 
witnesses, there may be some doubt. Probably the privilege exists in 
such cases. See Taylor, § 1453; Best, § 126; Stephen, Art. 120; 
Phipson, 205. 
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PYE Y, BUTTERFIELD. 

QUEEN’S BENCH. 1864. 

34 L. J. Q. B. 17; 13 W. E. 178; IL Jim. 220; 

5 B. & S. 829. 

A witness may, on the ground of privilege, refuse to answer a 
question which tends to show he has done an act which 
would render him liable to forfeit property. 

In an action of ejectment, the Court refused to compel the 
defendant to answer interrogatories where the answer would tend 
to show that he had incurred a forfeiture of his lease by reason of his 
having broken a covenant therein not to undor-let tlie premises. 

Tha following u from the Law Journal : — 

OoCKBTTEN, C.J. . . . Accoi’diiig to tho aiithoritkis which have 
been cited and the expressions used by the text-writers who have 
written upon the subject, those rules are perfectly fixed and estab- 
lished, that no man shall be compelled to give an answer which shall 
have an effect leading to the forfeiture of his estate, except when 
granted subject to a conditional limitation. . . . 

Crompton, J. ... It is a principle of the law of evidence which 
these Courts have always recognised as applicable to the examination 
of witnesses, and everything shows that they were averse to extending 
the power of discovery to cases of forfeiture. From the earliest times 
the rule has been adopted in the Courts of Equity with regard to 
discovery. . . . 

Mbllob, J., concurred. 

Note. — ^It is only on this ground of forfeiture that a witness can 
.object to answer a question tending to subject him to a civil suit. 
Otherwise there is no privilege. (See the Witnesses Act, 1806, post, 
p. 431.) 
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LEGAL PROFESSIONAL COMMUNICA- 
TIONS AND DOCUMENTS. 

WHEELER Y. LE MARCHANT. 
CHANCERY. 1881. 

L. R. 17 Ch. D. 676; 50 L. L Ch. 793; 44 L. T. 632; 
45 J. P. 728. 

Communioations made in professional confidence to counsel, 
solicitors and their clerks, may not be disclosed without 
consent of the client. 

This privilege extends to communications, statements, reports, 
etc., made by other persons on behalf of the client to the 
le^al adviser, if obtained by the latter for the puipose of 
litigation or other business, but not otherwise. 
Communications made to any other persons than legal 
advisers, e.g., to medical attendants or advisers, or clergy- 
men, are not privileged. 

The Court ordered production of letters which had passed between 
the solicitors of the defendants and their surveyor, except such (if 
any) as the defendants should state by affidavit to have been prepared 
confidentially after dispute had arisen between the plaintifE and the 
defendants and for the purpose of obtaining information, evidence 
or legal advice wiidi reference to litigation existing or contemplated 
between the parties to the action. 

The following is from, the Law Jowimal : — 

JnssEL, M.R. . . . The principle is of a very limited character. 
It does not protect all confidential communications which a man 
must necessarily make in order to obtain advice, even when necessary 
for the protection of his life or of his honour, to say nothing of 
his fortune. There are many communications which must be made, 
because without them the ordinary business of life cannot be carried 
on, and yet they are not protected. As 1 have said in the course of 
the argument, the communication made to a medical man, whose 
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advice is sought by a patient ... is not protectod. C Communications 
made to the priest in the confessional, on matters perhaps considered 
by the penitent to be more important oven than the care of his 
life or his fortune, are not protected. Communications made to a 
friend with respect to matters of the most delicate nature, on which 
advice is sought with respect to a man^s honour or reputation, are 
not protected. Therefore it must not be supposed that there is any 
principle which says that every confidential communication which, 
in order to carry on the ordinary business of life, must necessarily 
be made, is protected. The protection is of a very limited character. 
It is a protection in this country restricted to the obtaining the 
assistance of lawyers, as regards the conduct of litigation or the 
rights of property. It has never gone beyond the obtaining legal 
advice and assistance ; and all things reasonably necessary in the 
shape of communication to the legal advisers are protected from 
production or discovery, in order that that legal advice may be 
obtained safely and sufficiently, . . . 

The actual communication to the solicitor by the client is, of 
course, protected, and it is equally protected whether that communi- 
cation is made by the client in person or by an agent on behalf of 
the client, and whether made to the solicitor in person or to a clerk 
or subordinate of the solicitor, who acts in his place and under his 
direction. Again, with the same view, the evidence obtained by the 
solicitor, or by his direction, or at his instance, even if obtained by 
the client, is protected if obtained after litigation has been com- 
menced or threatened, or with a view to the defence or prosecution 
of such litigation. So, again, it does not matter w’hother the advice 
is obtained from the solicitor as to a dealing which is not the subject 
of litigation. What is protected is the communication necessary to 
obtain legal advice. It must be a communication made to the solicitor 
in that character and for that purpose. 

But what we are asked to protect here is this: The solicitor being 
consulted in a matter as to which no dispute has arisen, thinks he 
would like to know some further facts before giving his advice, and 
applies to a surveyor to tell him what the state of a given property 
is, or information of that character, and it is said that information 
given in answer to such application ought to be protected because 
it is desired or required by the solicitor in order to enable him the 
better to give legal advice. It appears to me that it is not only 
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extending the rule beyond what has been previously laid down, but 
beyond what necessity warrants. ... It is a rule invented and 
maintained only for the purpose of enabling a man to obtain legal 
advice with safety. . . . 

Bbbtt, L. J. The proposition laid before ns for approval is, that 
where one of the parties to an action has in his possession or control 
documents which passed between his solicitor and third parties, and 
which contain either information or advice, those documents are 
protected in his hands from inspection on the ground that they are 
documents which passed between the solicitor and the third party 
for the purpose of enabling the solicitor to give advice to his client, 
although such information and advice was obtained by the solicftoi* 
for that purpose at a time when there was no litigation pending 
between the parties nor any litigation contemplated. It seems to me 
that that proposition cannot be acceded to. It is beyond any rule 
which has ever been laid down by the Court, and it seems to me that 
It is beyond the principle of the rules which have been laid down. 
The rule as to the non-production of communications between solicitor 
and client is a rule which has been determined upon as a matter of 
general or pubUc policy. It is confined entirely to communications 
which take place with a view to obtaining legal advice from pro- 
fessional persons. It is so confined in terms, it seems to me it is 
so confined in principle, and it does not extend to the suggested 
case. . . . 

Cotton, L.J. ... It is said communications between a client 
and his legal advisers, for obtaining legal advice, are privileged, and 
therefore any communication between the representatives of the client 
and the solicitor must also be privileged. That is a fallacious use 
of the word “ representatives If the representative is a person 
employed as an agent on the part of the client te obtain the legal 
advice of the solicitor, of course he stands in exactly the same posi- 
tion, as regards protection, as the client, and his communications 
with the solicitors stand in the same position as the communications 
of the principal with his solicitor. But these persons were not repre- 
sentatives in that sense. They were representatives in this sense, 
that they were employed on behalf of the clients, the defendants, to 
do certain work, but that work was not the communicating with the 
solicitors to obtain legal advice. So their communications cannot be 
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protected on the ground that they are communications between the 
client by his representatives and the solicitor. 

In fact, the proposition of the defendant conies to this, that ail 
communications between a solicitor and a third person, in the course 
of his advising his client, are to be protected. 

It was conceded that there was no case that went that length, 
and the question is, whether we ought, in fully developing the prin- 
ciple, with all reasonable consequences, to protect such documents. 
Hitherto such documents have been protected only when they have 
been made in contemplation of some litigation, or for the purpose of 
giving advice or obtaining evidence with reference to it. And that 
is reasonable, because then the solicitor is preparing for the defence, 
or for bringing the action, and all communications he makes for 
that purpose, and the communications made to him for the purpose 
of giving him the information are, in fact, the brief in the action, 
and ought to be protected. . . . 

Note. — ^It should be noticed that the privilege is that of the client, 
who alone can waive it (Wilson v. Bastall, 4 T. R. 764). 

Its extent is stated very clearly in WiMs, 276, who says that the 
privilege protects from disclosure two classes of communications: — 

“ (i) Confidential communications which have passed at any time 
between the party or witness and his legal adviser in his professional 
capacity for the purpose of the former obtaining legal advice for the 
protection of his interests, information 'procure^ jmrsuance of such 
communications for the same purpose, and notes and other records of 
such communications and information made for the same object j 

“ (ii) Similar communications, information, notes and records, 
made or procured with a view to litigation, whether commenced or 
only contemplated, including therefore instructions to counsel or 
solicitor, cases to advise, reports, evidence, briefs, etc., prepared on 
the client’s behalf 

To put it shortly, such communications are protected if made 
either 

(1) where there is no litigation ; 

(2) in view of contemplated litigation', 

(3) in course of actual litigation. 

[The words in italics in Mr. Wills’ statement, adopted by 
Mr. Cockle in head (i), appear to conflict with the leading case.] 
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R. Y. COX AND RAILTON. 

CROWN CASES RESERVED. 1884. 

L. E. 14 Q. B. D. 163 ; 54 L. J. M. C. 41 ; 52 L. T. 25 ; 
33 W. E. 396; 49 J. P. 374; 15 Cox C. C. 611. 

pKiTilege extends only to those communications betveen 
solicitor and client which are made in the legitimate course 
of professional employment of the solicitor. 
Communications made in furtherance of any criminal or 
fraudulent puipose are not prixile^ed. 

The Court must in each case determine, upon the facts, 
whether the accused consulted his solicitor after the 
crime for the legitimate puipose of being defended, or 
before the crime for the purpose of being assisted in 
committing it. 

So a solicitor was compelled to disclose what passed between, the 
prisoners and himself on an occasion when they called to consult 
him with reference to drawing up a bill of sale which was alleged to 
be fraudulent. 

r/ie followvng is from the Law Reports : — 

Stephen, J. {delivering the jvdgment of the Cowrt, Lord Coie- 
niDGE, C.J., Hawkins, Stephen, Watkin Williams, and Mathew, 
JJ.). . . . The conduct of Mr. Goodman, the solicitor, appears to 
have been unobjectionable. He was consulted in the common course 
of business, and gave a proper opinion in good faith. The question 
therefore is, whether, if a client applies to a legal adviser for advice 
Intended to facilitate or to guide the client in the commission of a 
crime or fraud, the legal adviser being ignorant of the purpose for 
which his advice is wanted, the communication between the two is 
privileged. We expressed our opinion at the end of the argument 
that no such privilege existed. If it did, the result would be that a 
man intending to commit treason or murder might safely take legal 
advice for the purpose of enabling himself to do so with impunity, 
and that the solicitor to whom the application was made would not 
be at liberty to give information against his client for the purpose 
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of .frustrating his criminal purpose. Consequences so monstrous 
reduce to an absurdity any principle or rule in which they are 
involved. . . . 

{His Lordship here considered the gu.hcs.) 

We were greatly pressed with the argument that, speaking 
practically, the admission of any such exception to the privilege of 
legal advisers as that it is not to extend to communications made 
in furtherance of any criminal or fraudulent purpose would greatly 
diminish the value of that privilege. The privilege must, it was 
argued, be violated in order to ascertain whether it exists. The 
secret must be told in order to see whether it ought to be kept. . . . 

In each particular case the Court must determine upon the facts 
actually given in evidence, or proposed to bo given in evidence, 
whether it seems probable that the accused person may have con- 
sulted his legal adviser, not after the commissioii of the crime for 
the legitimate purpose of being defended, but before the commission 
of the crime, for the purpose of being guided or helped in committing 
it. We are far j^rom saying that the question whether the advice 
was taken before or after the offence will always be decisive as to the 
admissibility of such evidence. Courts must in every instance judge 
for themselves on the special facts of each particular case, just as 
they must judge whether a witness deserves to be examined on the 
supposition that he is hostile, or whether a dying declaration was 
made in the immediate prospect of death. ... Of course, the power 
in question ought to be used with the greatest care not to hamper 
prisoners in making their defence, and not to enable unscrupulous 
persons to acquire knowledge to which they have no right, and 
every precaution should be taken against compelling unnecessary 
disclosures. 


CALCRAFT y. GUEST. 

COURT OF APPEAL. 1898. 

[1898] 1 Q. B. 759j 67 L. J, Q. B. 505; 78 L. T. 283; 
46 W. E. 420. 

Secondary evidence of documents for which professional privilege 
has been claimed, may be given, if available by the opposite party. 
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In an action for trespass to a fishery, after judgment had been 
given for the plainti:^, the defendant discovered certain documents 
which had been used in a former action involving the same rights, 
but defended by a predecessor in title of the present plaintiff. The 
documents, which had been prepared for the purposes of the old 
action, included proofs of witnesses aiid rough notes of evidence used 
in the defence of the former action. The originals of these documents 
had been given up to the present plaintiff, after copies had been 
taken by the solicitors to the defendant, and on appeal in the present 
action the defendant claimed to use these copies in support of his case. 
It was contended by him that (1) as they had not been prepared 
for the purposes of the present action, they were not privileged ; 
and (2) even if the originals were privileged, he was entitled to 
use the copies as secondary evidence thereof. Held, (1) that as the 
originals had been prepared for the purposes of the former action 
they retained their privilege in the present proceedings j but (2) that 
the copies were admissible as secondary evidence. 

The following is from the Law Repoi'is : — 

Lindlby, M.R. I take it that, as a general rule, one may say once 
privileged always privileged. I do not mean to say that privilege 
cannot be waived, but that the mere fact that documents used in 
a previous litigation are held and have not been destroyed, does not 
amount to a waiver of the privilege. I think that so far as regards 
professional privilege, Minet v. Morgan (L. R. 8 Ch. 361) covers 
these documents. Then comes the next question. It appears that 
the appellant has obtained copies of some of these documents, and 
is in a position to give secondary evidence of them ; and the question 
is whether he is entitled to do that. That appears to me to he covered 
by the authority of Lloyd v. Mostyn (10 M. & W. 478), [where] 
Parke, B., said, “ Where an attorney intrusted confidentially with 
a document communicates the contents, or suffers another to take a 
copy, surely the secondary evidence so obtained may be produced. 
Suppose the instrument were even stolen, and a correct copy taken, 
would it not be reasonable to admit it? ” The matter dropped there ; 
but the other members of the Court all concurred in that, which I 
take to be a distinct authority that secondary evidence in a case of 
this kind may be received. 

Rigbt and Vaughan Williasis, L.JJ., concurred. 
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DOCUMENTS RELATING SOLELY TO 
A PARTY’S OWN CASE. 

MORRIS Y. EDWARDS. 

HOUSE OF LORDS. 1890. 

L. R. 16 A. C. 309; 60 L. J. Q. B. 292; 63 L. T. 26. 

A party to an action cannot be compelled to produce documents 
which he swears relate solely to his own title or case, and 
do not tend to prove or support that of his adversary. 

In an action to recover land, the defendant swore, in an affidavit 
of documents, that the documents in question related solely to his 
own title and did not tend in any way to prove or to support the 
plaintiffs* title. 

The followmg is from the Law Reports; — 

Lobd Hal&bubt, L.C. ... The affidavit appears to be as plain 
as anything can be: ‘‘1 object to produce the said documents set 
forth in the first part of the second schedule hereto, on the ground 
that they relate solely to my own title to the freehold property in 
the statement of claim mentioned, and do not in any way tend to 
prove or to support the title of the plaintiffs or either of them.” It 
appears to me that it is absolutely hopeless to contend that there is 
any authority for going behind that statement. ... It would he 
absolutely destructive of anything like privilege of documents, 
because in every case you might controvert an affidavit and have an 
interrogatory as to whether or not the document might be seen, and 
the ” privilege *’ would then be absolutely nugatory : the effect of it 
would be gone. For that plain and simple reason the Courts have 
always refused to enter into an inquiry of that sort. . . . 

Loud Heeschei^l. . . . The defendant, in relation to those 
documents, has stated on oath that they ** do not in any way tend to 
prove or to support the title ” of the plaintiffs, and that they are 
deeds relating solely to his own title. ... It appears to me that 
prima fade this affidavit, according to the authorities, is absolutely 
sufficient. . . . But assuming that there may be cases in which an 
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interrogatory directed to a particular document would be admissible, 
there must be some special ground or reason shown why in the 
particular case the interrogatory ought to be permitted. 

Loads MAONAOHiEir, Monais and Field concurred. 

Note . — It would appear from this case that, with respect to a 
party’s documents, there is no real or substantial privilege, as he 
can only refuse production if he swears they will not help his 
opponent. It is otherwise with respect to a mere witness’s documents. 
See next case. 

In British Association, etc. v. Netilefold ([1912] A. C. 709) the 
House of Lords held that, although as a general rule it is not 
permissible to go behind the affidavit of documents in an application 
for discovery, in the absence of an admission, either in the affidavit 
or in some other document, showing that there are other documents 
which ought to have been included, the rule is qualified where the 
basis on which the affidavit was made turns out to be wrong. If the 
party making the affidavit has misconceived his case, so that the 
Court is practically certain that if he had conceived it properly and 
had acted upon a proper view of the law he would have disclosed 
further documents, then the Court can refuse to recognise the affidavit 
as conclusive and order a further affidavit. 


DOCUMENTS OF TITLE OF A WITNESS. 

PICKERING ¥. NOYES. 

KING’S BENCH. 1828. 

IL. J. (o.s.)K. B. 110; IB. &0. 262; 2D. &E. 386. 

A person who is not a party to the action cannot be compelled 
to produce his title deeds, or other documents relating 
to his title to any property. 

The Court, therefore, on the application of the defendant, in an 
action brought to try the title to land, refused to compel the plaintiff 
or his landlord to permit the defendant to inspect or take a copy of 
one of the landlord’s title deeds to his estate. 
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The followmg is from the Law Journal:^ 

Abbott, C. J. ... The present request is made, not in furtherance 
of a right, but with the intention ol looking into and examining 
another man’s title to his estate. We should be much concerned if 
any authority could be found for such an application. The Courts 
have gone quite far enough in these matters, but yot they liave never 
made the order unless one party was clearly a trustee for the other. 
It would work great injustice to compel a party to give a copy of 
his title-deeds. If he brings them into Court under the power of a 
subpoena duces tecum, no Judge would compel him to read them. 

Baylby, Holboyd and Best, JJ., concurred. 


COMMUNICATIONS BETWEEN HUSBAND 
AND WIFE. 

See Evidence Amendment Act, 1853, s. 3, post, p. 445, and 
Criminal Evidence Act, 1898, s. 1 (d), post, p. 480, 


QUESTIONS TENDING TO SHOW 
ADULTERY OF WITNESS. 


See Evidence Further Amendment Act, 1869, s. 3, post, p. 459, 
and Judicature Act, 1925, s. 198, P- 508. 
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DOCUMENTARY EVIDENCE. 

PRODUCTION OF DOCUMENTS. 

When a party seeks to put in evidence the contents of a 
document, the best evidence rule (see ante, p. 163), lays 
down that he shall produce the ori^inely the ordinary primary 
evidence thereof, unless his opponent has admitted the con- 
tents of the original : an admission being also considered 
primary evidence (see ante, p. 196). This rule is strongly 
illustrated by the first of the cases following. Other oases 
show that the rule only applies where the contents of the 
document are in question, and not merely its existence ^ or 
the position created by it. 

But in certain cases, where the party is unable to get 
the original, secondary evidence of the document is allowed, 
i.e.f either a copy of the document or oral evidence of its 
contents. A “ draft verified as correct, is really a copy. 

Secondary evidence of the contents of a document is 
allowed : — 

(1) When the original is in the possession or power of an 
opponent, who refuses or omits to produce it after notice to 
produce. 

(2) When the original is in the possession of a stranger, not 
legally compellable to produce it, who refuses to do so when 
served with a subpoena duces tecum. 

(3) When the original is lost or destroyed, and it is proved 
that proper search has been made for it. 

(4) When the original cannot be brought to Court, either 
because it is physically impossible, or not legally allowed 
or required to be so brought, as in the case of “ Public 
Documents 

Cases are given on each of these points. 
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PRIMARY EVIDENCE OF DOCUMENTS. 

MACDONNELL T. EVANS. 

COMMON PLEAS. 1852. 

21 L. J. C. P. 141; 18 L. T. 241; 16 Jur. 103; 
11 C. B. 930; 87 R. E. 818. 

As regards doouments, the best evidenoe in the possession 
or power of the party tendering it must be given. 
Generally, the best evidence of a document is the orlginaJ 
document, which is “ primary evidence ” of its contents. 
Such original must be produced unless its absence is 
accounted for. 

liL an action on a bill of exchange, a 'witness, called by the 
plaintiff, was asked in cross-examination by the defendant’s counsel, 
who produced a letter purporting to hare been written by the 'witness : 
“ Did you not write that letter in answer to a letter charging you 
with forgery ? ” The counsel for the plaintifE objected to the question 
on the ground that it was an attempt to get in evidence the contents 
of a written document without producing the document itself. It 
was held that the objection was a good one. 

The following is from the Common Bench Reports : — 

Jervis, C. J. ... The rule of evidence which governs this case 
is applicable to all cases where witnesses are sworn to give evidence 
upon the trial of an issue. That rule is, that the beat evidence in the 
possession or power of the party must be produced. What the best 
evidence is must depend upon circumstances. Generally speaking, 
the original document is the best evidence ; but circumstances may 
arise in which secondary evidence of the contents may be given. In 
the present case, those circumstances do not e.xist. For anything 
that appeared, the defendant’s counsel might have had the letter in 
his hand when he put the question. It was sought to give secondary 
evidence of the contents of a letter, without in any way accounting 
for its absence, or showing any attempt to obtain it. It is enough 
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for us to decide upon the application of the general rule. The best 
evidence of the contents of the document was not tendered. . . . 

Mauub, J- ... It is a genera] rule . . . that, if you want to get 
at the contents of a written document, the proper way is, to produce 
it, if you can. That is a rule in which the common sense of mankind 
concurs. If the paper is in the possession of the party who seeks to 
have the jury infer something from its contents, he should let them 
see it. That is the general and ordinary rule ; the contents can only 
he proved by the writing itself. If the document does not exist, or 
the party seeking to show its contents cannot get at it, he is at liberty 
to give secondary evidence, because in that case no better is to be 
had. An early writer (Grilhert) on the law of evidence states the 
rule to be, that you shall not give evidence which shows that better 
is in existence. That seems to me to be a reasonable way of dealing 
with the matter. Here, the very form of the question, Did you not 
write that letter in answer to a letter containing so and so? ” 
assumes that there is another letter in existence, the production of 
which would be the best proof of its contents. There was nothing to 
show why that letter was not forthcoming. Our decision does not, 
and need not, go further than that. . . . 

Cbes SWELL, J. ... It is said here that the object of the question 
objected to was merely to test the accuracy of the witness’s memory, 
to try his credit. But, shift it as you will, it was a mere attempt 
to get in evidence of the contents of a written document, without 
putting in the document itself. The jury were expected and intended 
to be induced to act upon the inference that the fact existed which 
that letter was assumed to state. There was nothing to show that 
the defendant had not the letter in his possession or under his control 
at the time. If the contents of an absent document may he repeated 
under pretence of testing the credit or the memory of a witness, it 
will always be in the power of parties to evade the rule which requires 
the best evidence to be produced, viz., the instrument itself. The 
most mischievons consequences would, I conceive, result from such" 
a relaxation of the rule. 

"Williams, J., concurred. 

Nofe. — Among other kinds of primary evidence of a private 
document the chief are admissions (see ante, p. 38). “ Duplicate 

originals”, or copies executed hy all parties, fere primary evidence 
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against all such parties. Counterparts ”, or copies executed by 
certain parties only, are primary evidence against such parties only. 
In a few cases, copies of public documents are made primary evidence 
— e.g., a probate copy of a will — ^by various statutes (see Thipson, 
513 — 18; and as to what are “ documents ” within the rule, id. 513; 
and see post, pp. 352, 409). 


R. TT. ELWORTHY. 

CROWN CASES RESERVED. 1867. 

L. R. 1 C. 0. R. 103; 37 L. J. M. C. 3; 17 L. T. 293; 
16 W. R. 207; 10 Cox C. C. 579. 

The original dooument must be produced whenever there is 
a question as to its contents or terms, unless for special 
reasons secondary evidence is allowed ; for instance, where 
it is in the possession of the other party and notice to 
produce the original has been given to him. 

But where its contents are not in question, the document 
being in the position of or treated as a chattel or piece 
of property merely, as where there are conflicting claims 
as to its possession, there is no legal obligation to produce 
or account for it. 

A. solicitor was indicted for perjury in having sworn there was no 
draft of a certain statutory declaration. No notice to produce this 
draft had been given to the accused in whose possession it was. 

The materiality of the existence of such draft turned upon its 
contents and the fact of certain alterations having been made in it. 
It was held that secondary evidence of its contents was not admissible, 
as no notice to produce the original had been given, and the nature 
of the proceedings was not such as to operate as a notice to produce. 

The followim,g is from the Law Journal : — 

Kelly, C.B. . . . The exact contents of the draft, therefore, 
became essential to the prosecution on the present indictment, 
because upon its contents depended the materiality or immateriality 
of the evidence on the former trial. The prosecution then gave 
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evidence of the existence of the draft, that it came into the prisoner's 
hands and had not passed from him. Parol evidence of its contents 
was thereupon admitted, and the question raised is, whether, in 
order to give parol evidence of the contents of that document, notice 
to produce it ought to have been given. There is no doubt that, 
according to the general rule of evidence, such notice must have been 
given ; but it is contended that this case falls within those cases 
which have established an exception to the rule, and made the 
secondary evidence here admissible without notice to produce the 
original. For example, it is said that in trover for a deed or other 
written document, parol evidence might be given of the contents of 
the document without notice to the defendant to produce it ; but 
the defendant there has notice by the nature of the action itself and 
the description of the document in the declaration, without further 
notice that he is called upon to produce the document. He can 
therefore do so if he thinks fit. We do not, however, think that 
that case is applicable here. . . . 

There was nothing on the indictment or the evidence to show that 
in order to sustain this prosecution, the prisoner was called upon to 
admit secondary evidence of this document being given against him. 
If sufficient notice had been given to him, he might have produced 
it. Speaking for myself, I think that the admissibility of secondary 
evidence, without the production of the best evidence or the document 
itself^ ought not to be extended. 

Bbamwexj*, B. If the question had been merely as to the 
existence of the draft, I should have been inclined to think the 
evidence admissible; but the prosecution gave in evidence the con- 
tents to show that the prisoner's denial of its existence was wilful ; 
therefore the contents and the alterations therein became material. 

I think that parol testimony cannot be given of any existing written 
document without laying a proper foundation for it. No exception 
to that rule is here applicable. The indictment did not give notice 
to the prisoner that he would be required to produce the original 
draft. . . . 

WiLLES, Byles and Lush, JJ., concurred. 

Note . — It is provided by the Merchant Shipping Act, 1894, s. 123, 
that a seaman may prove the contents of an agreement without 
producing or giving notice to produce the agreement. See post^ 
p. 476. 
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R. ir. HOLY TRINITY, HULL. 

KING’S BENCH. 1827. 

6 L. J. (o.s.) M. C. 24; 7 B. & C. Cll; 1 Man. & Ey. 
444; 31 E. E. 267. 

Altbough a certain legal relation or position has been created 
by a written document, yet the mere fact of such relation 
or position may be proved by parol or secondary evidence, 
without production of the document. 

The question was, whether a pauper had gained a settlement in a 
certain parish by the occupation of a tenement. Parol evidence was 
admitted to prove the mere fact of tenancy, although it had been 
created by a written document. 

The following m from Bamewall and Cresswell : — 

Batxet, J. The general rule is that the contents of a written 
document cannot be proved without producing it. But although 
there may be a written instrument between a landlord and tenant 
defining the terms of the tenancy, the fact of the tenancy may be 
proved by parol without proving the terms of it. It was unnecessary 
in this case to prove by the written instrument cither the fact of 
tenancy or the value of the premises. 

Littlbdaib, j. Payment of rent as rent is evidence of tenancy, 
and may be proved without producing the written instrument. 

Note . — ^Where it was necessary to prove the length of the tenancy 
as distinct from its mere existence, it was held that the lease must 
be produced (Twyman v. Knowles, 13 C. B. 222). 


WHARAM V. ROUTLEDGE. 

NISI PRIUS. 1805. 

5 Espinasse 235; 8 E. E. 851. 

A party who produces a document when called for on notice 
to produce may insist that it shall be put in evidence by 
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his opponent if the latter uses it or inspects it, provided 
it is relevant. 

The defendant’s counsel called for a certain book which was in 
the possession of the plaintiff. He was told he should have it, 
provided it was then to be received in evidence, but he required to 
see it first. 

Loan Ellenbobough, C.J. You cannot ask for a book of the 
opposite party and be determined upon the inspection of it whether 
you will use it or not. If you call for it you make it evidence for 
the other side if they think fit to use it. . . . 

Note, — “ The reason for this rule is, that it would give an uncon- 
scionable advantage to a party, to enable him to pry into the affairs 
of his adversary, without at the same time subjecting him to the risk 
of making whatever he inspects evidence for both parties ’* (Ta/ylor, 
§ 1817). 


DOE V. HODGSON. 

QUEEN’S BENCH. 1840. 

9 L. J. Q. B. 327; 4 Jxm. 1202; 12 A. & E. 135; 
4 P. & D. 142; 2 Mo. & Bob. 283; 54 E. E. 553. 

A party vho refuses to produce a document vhen called for 
on notice to produce, and so allows secondary evidence 
of Its contents to be given, oannot afterwards use the 
original as evidence without the consent of the other 
party. 

In an action of ejectment, the plaintiff relied on payment of rent 
by the defendant, whom he served with notice to produce receipts. 
Production was refused, and other evidence was given of payment. 
Defendant’s counsel afterwards, as part of his case, put in the 
receipts as evidence. They were rejected by the Court. 

The following is from Adolphus and Ellis : — 

Loan Deistmak, C.J. {delivering the judgment of the Court j 
Denman, C.J., Littledale, Pattbson and Williams, JJ.). In this 
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case the question wasj whether a party, who at the trial, had 
refused to produce a writing which he possessed, and thereby had 
drawn the other party to give secondary evidence oi its contents, 
could afterwards produce it. 1 thought, at the trial, that he could 
not ; considering it to be the rule that, where he had the opportunity, 
and had declined to produce the writing, he could not afterwards 
bring forward its contents- Our opinion is, that that is the rule of 
practice ; and that, when that refusal has taken place, the party who 
had refused to produce the writing could not afterwards be at liberty 
to give it in evidence. 

Note . — The same rule has been applied to the refusal to produce 
things when called for by the opposite party, e.g., a dog (Lewis v. 
Hartley, 7 C. & P. 405). 


K. y. HUNT. 

KING’S BENCH. 1820. 

3 B. & Ald. 566; 22 R. R. 485. 

The original writing must be produced, or Its ahse — 
accounted for, only when it is really a “ document 
Parol evidence may be given of any other written or 
printed words, inscriptions, etc., without production or 
accounting for the originals. 

On a charge of conspiracy, seditious meeting and riot, it appeared 
in evidence that there were various flags and banners, bearing 
inscriptions and devices of a seditious and inflammatory tendency, 
and that they were seized by the police officers on dispersion of the 
mob. On parol evidence of such inscriptions and devices being 
tendered, it was objected that the flags or banners ought to have 
been produced, or that notice should have been given to produce the 
originals. This objection was overruled, and the parol evidence was 
held admissible. 

Abbott, C. J. ... With respect to the last point, the reception of 
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the evidence as to the inscriptions on the flags or banners, I think 
it was not necessary either to produce the flags or to give notice to 
the defendants to produce them. The cases requiring the production 
of a writing itself will be found to apply to writings of a very 
different character. There is no authority to show that in a criminal 
case ensigns, banners, or other things exhibited to public view, and 
of which the effect depends upon such public exhibition, must be 
produced or accounted for on the part either of the prosecutor or of 
the defendants. And in many instances the proof of such matters 
from eye-witnesses, speaking to what they saw on the occasion, has 
been received, and its competency was never, to my knowledge, called 
in question until the present time. Inscriptions used on such 
occasions are the public expression of the sentiments of those who 
bear and adopt them, and have rather the character of speeches than 
of writings. If we were to hold that words inscribed on a banner so 
exhibited could not be proved without the production of the banner, 
I know not upon what reason a witness should be allowed to mention 
the colour of the ibanner or even to say that he saw a banner dis- 
played, for the banner itself may be said to be the best possible 
evidence of its existence and its colour. And if such parol proof may 
be received generally, the proof at this trial was properly received: 
notwithstanding the allegation that the things themselves, or some 
of them, were in the hands of a constable then at York ; for, in the 
first place, this fact did not appear (if indeed it appeared at any 
time distinctly) until after the evidence was received; and, in the 
second place, if it had appeared distinctly at the time when the parol 
evidence was offered, still that particular fact would not affect the 
competency of the other proof, such other proof being competent 
upon general principles. Its proper effect would only be to furnish 
matter of observation to the jury on the part of the defendants, that 
the prosecutor chose to offer only the fallible testimony of witnesses 
where he had it in his power to produce the infallible testimony of 
the things themselves. . . . 

Bayley, Holbotb and Best, JJ., concurred. 

Note . — As to what are “ documents see postj p. 409. 


L.E. 


23 
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SECONDARY EVIDENCE OF 
DOCUMENTS. 

DWYER Y. COLLINS. 

EXCHEQUER. 1852. 

21 L. J. Ex. 225; 16 Jtte. 569; 7 Ex. 639; 

86 E. R. 770. 

Secondaipy evidence of a document is admissible when the 
original is in the possession of the opposite party, who 
refuses to produce it after a proper notice to produce has 
been served on him. 

The object of a notice to produce is merely to give the other 
party sufiS^oient opportunity to produce the document if 
he pleases, and not that he may have time to consider 
the terms of the document, and to prepare evidence or 
argument in support of or against it. Therefore, where 
the document is in Court at the time of the trial, a notice 
to produce it immediately is sufhcient to render secondary 
evidence of its contents admissible if it be not produced. 

In an action on a bill of exchange, tho plaiiitifl’s attorney, who 
was called by the defendant as a witness, admitted that he had the 
bill in Court hut he declined to produce it. Secondary evidence of 
its contents was allowed. 

The following is from the Law Journal : — 

PASKn, B. (delivering the judgment of the Court, Pollock, C.B., 
Pabke, Platt and Maetin, BB.). . . . The next question is, whether 
the bill being admitted to be in Court, parol evidence was admis- 
sible on its non-production by the attorney on demand, or whether 
previous notice to produce was necessary. On principle the answer 
must depend on this: why the notice to produce is required. If it be 
to give to the opponent notice that such a document would be used 
by the party to the cause, so that the opponent may be enabled to 
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prepare evidence to explain or confirm it, then^ no doubt, a notice at 
the trial, although the document be in Court, Is too late; but if 
it be merely to enable the party to have the document in Court, 
to produce it if he likes, and if he does not, to enable his opponent 
to give parol evidence, — if it be merely to exclude the argument 
that the opponent has not taken all reasonable means to procure the 
original, which he must do before he can be permitted to make use 
of secondary evidence, then the demand of production at the trial is 
sufficient. . . . 

We think the plaintiff’s alleged principle is not the true one on 
which the notice to produce is required, but that it is merely to give 
sufficient opportunity to the opposite party to produce it if he 
pleases, and thereby to secure the best evidence of its contents, and 
the request to produce it immediately is quite sufl&cient for that 
purpose if the document be in Court. . . . 


Note . — It should be observed that one party to an action can 
always serve another party to the action with a suhpcena duces tecum 
to produce a document in his possession, and thus compel him to 
produce the original, but he need not serve a subpoena. It may he 
that he has satisfactory secondai^ evidence of the document and does 
not require the original. But he cannot put in such secondary 
evidence without giving the other party the opportunity of produciiig 
the original if he wishes to do so. Such opportuniiy is afforded by 
serving the party holding the original with a mere notice to produce 
it. The party so served need not obey the notice and produce the 
original. As the document is to be put in evidence against himself, 
he may elect that secondary evidence thereof may be put in. If, 
therefore, he does not produce the original, the party serving the 
notice may avail himself of his secondary evidence. Naturally it is 
not so when the original is in the possession of a stranger, who cannot 
thus consent that secondary evidence shall be used against another 
person, a party to the action. The two cases following deal with 
such question. 

Shortly, a subpoena is a writ, which must be obeyed. Its object is 
to compel production. A notice to produce is a mere invitation from 
one party to another. It cannot be used for a stranger to the action. 
It invites one party to produce the document and legally intimates to 
Tiitti that, if he does not do so, secondary evidence may be tendered 
against him. Its object is not to compel production, but to enable 
secondary evidence to be put in. See further, as to subpoenas, post 
p. 418. 
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MILLS ¥. ODDY. 

NISI PRIUS. 1884. 

6 C. & P. 728; 40 R. E. 847. 

Secondary evidenoe of a dooiiment is admissible vhen the 
original is in the hands of a stranger, or third person, 
who is, on the ground of privilege, not compellable by 
law to produce it, and who refuses to do so, either 
when summoned as a witness with a “ subpoena duces 
teoum or when sworn as a witness without a subpoena, 
if he admits that he has the document in Court. 

In order to show the amount of ground-rent at which a certain 
house was held, a witness, not a party to tho action, was called, 
having been subpoenaed to produce the lease. He said: I am the 
principal clerk in the office of the Comptroller of the Bridge-house 
Estates. 1 have the counterpart of the lease of this house from the 
Corporation of the City of London to a person named Longmore. I 
decline producing it, as it is a title-deed of tho Corporation. I am 
an attorney. The Comptroller of the Bridge-house Estates is the 
attorney and solicitor of the Corporation in all matters relating to 
the Bridge-house Estates.” 

It was held that production of the deed was rightfully refused, 
and therefore secondary evidence of its contents might b© given. 

Pause, B. The attorney is not to produce his client’s title-deeds, 
nor to disclose their contents ; and this witness is in fact in the same 
situation as the attorney. The Comptroller is the solicitor of th< 
Corporation for this purpose, and this gentleman is the principa' 
cleric in his Office. . . . 

If you have any one who has seen this leaso, who does not clain 
under it as one of his title-deeds, and who is not privileged as 
attorney or solicitor, he may give secondary evidence of its contents. 

There is an impossibility of your producing it, as the person who has 
it cannot be compelled to produce it under his subpoena. 

Note . — ^As to privilege for title-deeds, see ante, p. 343. As to the 
differences between a subpoena and a notice bo produc.c^ and between 
parties and strangers, see note to previous case. 
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It is also said: “If a material document be in possession of a 
person who is beyond the jurisdiction of the Court and who conse- 
quently cannot be compelled to produce it, the party relying on it 
may give secondary evidence of its contents, provided he has informed 
the person outside the jurisdiction of the purpose for which the 
document is required, and done all in his power to procure the 
attendance of that person or the presence of that document at the 
trial** (Fowell, 10th ed., 318 — ^9; Phipson, 625 — 7, and cases cited). 


R. T. INHJLBITANTS OF LULNFAETHLY. 

QUEEN’S BENCH. 1858 

23 L. J. M. a 33; 2 W. E. 61; 17 Jur. 1123; 

2 E. & B. 940; 2 0. L. E. 230. 

Secondary evidence of a doonment is not admissible if a 
stranger or third person wrongfully refuses to produce the 
original after being served with a subpcena to do so, as 
such person can be compelled to produce the original* 

A subpcena had been served on a witness to produce a rate-book, 
supposed to be in his possession. He did not attend, and the rate- 
book was not produced. It was held that parol evidence of rating 
was not admissible, the witness having improperly neglected to 
produce the book. 

The following is from the Law Journal : — 

Lonn Campbell, C.J. ... It has been held that if, under 
a subpoena duces tecum, the witness appears and stands on his 
privilege and refuses to produce the document, and the Judge admits 
the objection, secondary evidence is then admissible. But here no 
privilege existed, and the witness would have been bound to produce 
the rate-book, and would have been punishable fox contempt if he 
had refused to do so. . . . 

Eble, J. The appellants had the duty cast upon them of estab- 
lishing the contents of the rate-book, and they must therefore either 
produce it or account satisfactorily for its absence. They have not 
done either of these things by serving the party who is supposed to 
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have the rate-book, but who, in fact, had it not, with a subpoena to 
produce it. I am further of opinion that, even if they had served 
the party in whose possession it really was* to produce the book, and 
that party has disobeyed the 8ubpQena5 secondary evidence of its 
contents would not have been admissible. . . . 

Note . — The law requires that a party shall do all that he can 
legally do to compel production of a document by a stranger before 
he puts in secondary evidence against an opponent. Otherwise 
secondary evidence of an unreliable character might be tendered 
against a party by collusion botwcon his opponent and the stranger. 
If production can be compelled by suhpcena it must be compelled. 
See note to the two previous cases. 


BREWSTER y. SEWELL. 

KING’S BENCH. 1820. 

3 B. & Ald. 296; 22 E. E. 395. 

Beoondaiy eyidenoe of a dooument is admissible when the 
original Is lost or destroyed, but It must be shown that 
proper search has been made for it. What is proper 
search depends on the nature and value of the dooument. 
More careful search will be required for a valuable than 
for a useless dooument. 

In 1813, a fire occurred at the plaintiff’s premises, and the 
Insurance Co. paid the claim. A fresh policy was afterwards taken 
out by the plaintiff. In 1819 the plaintiff had occasion to give 
evidence concerning the earlier policy, but he could not produce the 
original. He produced evidence to the effect that search had been 
made in every place in which the document, if still in existence, 
woxdd be likely to be found, but it could not be found ; and that he 
had treated it as a worthless document after the new policy had been 
issued, and did not remember what had become of it. It was held 
that sufficient search for such an apparently useless document had 
been made to allow secondary evidence to be given. 

Abbott, C. J. All evidence is to be considered with regard to the 
matter with respect to which it is produced. Now it appears to Be 
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a very different thing, whether the subject of inquiry be a useless 
paper, which may reasonably be supposed to be lost, or whether it 
be an important document which the party might have an interest 
in keeping, and for the non-production of which no satisfactory 
reason is assigned. This is the case of a policy of insurance, by 
which a company undertook to indemnify the plaintiff against losses 
by fire. A fire took place, and a loss was paid. That having taken 
place, the original policy became mere waste paper. There was no 
reason to suppose that the policy could, at any future time, be called 
for, to answer any reasonable purpose whatever. . . . This being a 
case, therefore, where the loss or destruction of the paper may 
almost be presumed, very slight evidence of its loss or destruction is 
sufficient. . . . 

The clerk of the plaintiff’s attorney then went to the plaintiff’s 
house, where the plaintiff himself showed him all his drawers and 
places where a person might reasonably be supposed to keep his 
papers ; the clerk examines them all, searches a pile of papers, opens 
the iron chest, and, in short, he looks not only in every place which 
the plaintiff pointed out, but in every place which he thought, on his 
view of the premises, was likely to contain a paper of this descrip- 
tion. Upon such evidence, applied fo such a paper, it does appear to 
me to foe reasonable to presume that it was lost, and that the legal 
presumption is, that it was absolutely lost. 

Bayley, J. There is a great distinction between useful and 
useless papers. The presumption of law is that a man will keep all 
those papers which are valuable to himself, and which may, with any 
degree of probability, be of any future use to him. The presumption 
on the contrary is that a man will not keep those papers which have 
entirely discharged their duty, and which are never likely to be 
required for any purpose whatever. Under the circumstances of this 
case, and considering the lapse of time which has occurred, I should 
have thought that much less evidence would have been sufficient to 
entitle the party to give the secondary evidence. 

Holuoyd, J. It appears that the document had for some time 
become wholly useless. The contents of the paper, at least as far 
as particular terms of the policy were concerned, were perfectly 
immaterial. . . . Now the reason why the law requires the original 
instrument to be produced is this, that other evidence is not so 
satisfactory, where the original document is in the possession of the 
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party, and where it is in his power to produce it or to get it produced 
provided he gives notice. In either of these cases, if he does not 
produce it, or take the necessary steps to obtain its production, hut 
resorts to other evidence, the fair presumption is, that the original 
document would not answer his purpose, and that it would diff er 
from the secondary evidence which ho gives with respect to the 
instrument itself. ... It seems to mo, therefore, that this being a 
useless instrument, where the particular terms of the instrument are 
immaterial, the party cannot be presumed to have any improper 
purpose in resorting to secondary evidence. Then, as to the search 
for the paper, I think, for the reasons stated by the Court, that 
sufdcient was done to entitle the party to give secondary evidence. 

Best, J, It is very difficult to lay down any general rule as to 
the degree of diligence necessary to be used in searching for an 
original document, to entitle the party to give secondary evidence 
of its contents. That must depend, in a great measure, upon the 
circumstances of each particular case. If a paper be of considerable 
value, or if there be reason to suspect that the party not producing 
it has a strong interest which would induce him to withhold it, a 
very strict examination would properly be required ; but if a paper be 
utterly useless, and the party could not have any interest in keeping 
it back, a much less strict search would be necessary to let in parol 
evidence of its contents. It seems to me, however, in this case, that 
sufficient diligence was used. . . . 

Note . — Even if the document had been destroyed by the party 
tendering the secondary evidence under very suspicious circumstances, 
it would appear that the secondary evidence would be admissible, 
subject of course to strong criticism and discredit. 

The cases of Sugden v. St. Leonards, ante, p. 250, and JBarhwell 
V. Barkwellj ante, p. 255, might properly be })lacod under the present 
heading. 


MORTIMER Y. M'CALLAN. 

E!!! 81 CIj[EQUER . 1 84 * 0 . 

4 JUR. 172; G M. & W. oS. 

Secondary evidence of a document is admissible, where the 
original cannot be brought to Court; either because it 
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is physically impossible to bvin^ the original, as in the 
case of writings on vails, tombstones and the like; or 
because the law does not aUov, or require, the original 
to be brought to the Court, on grounds of public con- 
venience, as in the case of public registers, and other 
“Public Documents”, including the books of the Bank 
of England. 

In order to prove acceptance of certain stock by the defendant, 
evidence was adduced that a person unknown to the clerk in the 
Bank of England came there with one Taylor, and made an entry of 
his acceptance of the stock, and a witness was then called, who 
proved that he had inspected the Bank books, and that the signature 
to the acceptance of the stock was in the defendant’s handwriting. 
It was held that this evidence was admissible to prove the acceptance 
of the stock by the defendant, and that it was not necessary that the 
Bank books themselves should be produced — on the ground of public 
convenience. 

The following U from Meeson and Welsby : — 

Lord Abinger, C.B. ... It has been established by a series of 
decisions, the first of them I think by Lord Mansfield, that the books 
of the Bank of England being of great concornment to the whole of 
the national creditors, the removal of them would be so inconvenient, 
that copies of them might be received in evidence. It was founded 
upon the principle, that the public inconvenience, from the removal 
of documents of that sort, would justify the introduction of secondary 
evidence. That principle has been adopted in a variety of cases, and 
has never been questioned since. I know there have been attempts 
to apply it in cases where it was not applicable : the first was the 
case of It. V. Lord George Gordon (2 Doug, 590), where copies of 
the journals of the House of Commons were oSered to be given in 
evidence, and supported on the ground of the above decision by Lord 
Mansfield as to the books of the Bank of England ; but they were 
rejected by him on the trial, on the ground that no such incon- 
venience would attend the removal of the journals of the House of 
Commons, as any wishing to remove them could get the sanction of 
the Speaker to do so. . . . The nest case that arose was with respect 
to the books of the Customs and Excise. It was formerly the practice 
to produce them, but after some consideration it was thought that 



362 


DOCUMENTARY EVIDENCE. 


the puhlio inconvenience was so great, that it has become every day’s 
practice, in this and the other Courts, to allow copies of those books 
to be received in evidence. That goes upon tho general principle 
of not removing books of general concorninont. Then does not that 
principle apply in ail such cases? The public inconvenience in this 
case is as great as in the case of any other books. I think a case has 
been aptly put by my brother Aldersonj that if a writing were on a 
wall, might you not give evidence of the character of the handwriting, 
as probable evidence of who wrote it without producing the wall in 
Court ? Suppose a man, instead of printing a libel iu the usual way, 
were to write it on the dead walls of the motropolis, is it to be said 
that he cannot be punished, because you cannot produce the wall in 
Court ? May you not, in such a case, prove his liand writing ? . . . 

I think it was competent evidence, for the purpose of proving the 
identity of the party who accepted this stock, to show that an entry 
in the books of the Bank of England was tho handwriting of that 
party. The principle of law is, that where you cannot get the best 
possible evidence, you must take the next best; and where the law 
was laid down that you cannot remove the document in which the 
writing is made, you are to be entitled to the next best evidence of 
it, by proving whose writing it was. . . . 

Alderson, B. ... The Bank books are not capable of being 
produced without so much public inconvenience, that the Courts 
have directed them to remain in the Bank, and copies of them to 
be received in evidence for the purpose for which the books are 
receivable. Then, if they are not removable on the ground of public 
inconvenience, that is upon the same footing in point of principle as 
in the case of that which is not removable by the physical nature of 
the thing itself. Inscriptions upon tombstones or on a wall are 
proved every day in this way for that reason. Tho necessity of the 
case in the one instance and in the other caso the general public 
inconvenience which would follow from the books boing removed, 
supplies the reason of the rule. . . . 

Gurney, B., concurred-. 

Note . — The dictum of Lord Abinger as Lo Journals of the House 
of Commons seems incorrect ; copies were admitted in E. v. Lord G. 
Gordon and other cases (TJiipson, 631) ; and see now the Evidence 
Act, 1845, post, p. 437. The two special rules respecting “public 
documents “ have been stated, ante, p. 263, where the former of such 
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rules has been shortly explained. The latter rule, as to proof by 
secondary evidence, is here in question. 

The reason for not requiring production of original public 
documents, and the consequent admission of secondary evidence — ^the 
inconvenience to the public — is obvious, and is emphasised in the 
above case. 

A multitude of statutory provisions has been made for the proof 
of public documents of various kinds. These cannot be referred 
to here in detail, but an excellant summary of such provisions, 
in a tabular form, has been drawn up by Mr. Wills in his book 
on Evidence (Appendix A), w’hich has been copied in Stephen 
(Appendix). The matter is also dealt with at length in Taylor, 
Pt. V, Gh. IV ; PUpson, Ch. XLIH; and Powell, Book II, Ch. VI. 
Reference should be made to the above works for any special case. 
See also post, p. 560. 

There are four chief methods of proof of public documents^ i.e.^ 
by— 

(1) Examined Copies. Copies proved by oral evidence to have 
been examined with, and to correspond with, the originals. The 
witness may either have examined the original himself with the copy, 
or have examined the copy while another person, not called as a 
witness, read from the original. All public documents may be proved 
in this manner, but certified or office copies are generally used when 
available. See post, p. 442, 

(2) Certified Copies. Copies signed and certified as correct by 
officials having custody of the originals. They are allowed as evidence 
by various statutes, and are used chiefly to prove entries in registers, 
proceedings of corporations and companies, bye-laws and the like. 
See post, p. 442. 

(3) Office Copies. Copies made by officials having custody of 
judicial documents, and sealed with the seal of the Court. They are 
the usual method of proving judicial documents, such as judgments, 
orders, affidavits and the like. See post, p. 541. 

(4) Government Printer’s Copies. Copies supplied by the 
Government Printer, King’s Printer, or under the authority of the 
Stationery Office. They are the usual and proper method of proving 
Acts of Parliament, proclamations, orders, regulations, etc. See 
post, pp. 437, 455, 465, 488. 

It will be observed that, in the above case, the books of the Bank 
of England were treated as public documents, as being of great 
concernment to the whole of the national creditors But the books 
of other banks were not so treated as public. The Bankers’ Books 
Evidence Act, 1879, contains very important provisions with regard 
to banks generally. See post, p. 462. 
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Doll IT* ROSS. 

EXCHEQUER. 1840. 

10 L. J. Ex. 201; 4 Juu. 321; 7 M. & W. 102; 

8 D. P. C. 389. 

These are, generally, no degrees of secondary evidence. When 
a party Is at liberty to adduce secondary evidence, he may 
put In any description of the same he pleases. 

Thus, although a party has a copy of a document, he may give 
oral evidence of it ; subject of course to observation when more 
satisfactory evidence is thus withheld. 

The following is from Meeson and Welshy : — 

Loud Abingeu, O.B. . . . Upon examination of the cases, and 
upon principle, we think there are no degrees of secondary evidence. 
The rule is, that if you cannot produce the original, you may give 
parol evidence of its contents. If indeed the party giving such parol 
evidence appears to have better secondary evidence in his power, 
which he does not produce, that is a fact to go to the jury, from 
which they might sometimes presume that the evidence kept back 
would be adverse to the party withholding it. But the law makes no 
distinction between one class of secondary evidence and another. 

Pause, B. ... There can be no doubt that an attested copy is 
more satisfactory, and therefore, in that sense, better evidence &an 
mere parol testimony ; but whether it excludes parol testimony is a 
very different thing. The law does not permit a man to give evidence 
which from its very nature shows that there is better evidence within 
his reach, which he does not produce. And, therefore, parol evidence 
of the contents of a deed, or other written instrument, cannot be 
given, without producing or accounting for the instrument itself. 
But as soon as you have accounted for the original document, you 
may then give secondary evidence of its contents. When parol 
evidence is then tendered, it does not appear from the nature of 
such evidence that there is any attested copy, or better species of 
secondary evidence behind. We know of nothing but of the deed 
which is accounted for, and therefore the parol evidence is in itself 
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unobjectionable. Does it then become inadmissible, if it be shown 
from other sources that a more satisfactory species of secondary 
evidence exists ? I thinh it does not ; and I have always understood 
the rule to be, that when a party is entitled to give secondary 
evidence at all he may give any species of secondary evidence within 
his power. . . . 

Ai.BnB.soN, B. ... The objection must arise from the nature of 
the evidence itself. If you produce a copy, which shows that there 
was an original, or if you give parol evidence of the contents of 
a deed, the evidence itself discloses the existence of the deed. But 
reverse the case, — ^the existence of an original does not show the 
existence of any copy; nor does parol evidence of the contents of a 
deed show the existence of anything except the deed itself. If one 
species of secondary evidence is to exclude another, a party tendering 
parol evidence of a deed must account for all the secondary evidence 
that has existed. He may know of nothing but the original, and the 
other side, at the trial, may defeat him by showing a copy, the 
existence of which he had no means of ascertaining. Fifty copies 
may be in existence unknown to him, and he would be bound to 
account for them all. 

Gubney, B., concurred. 

Note. — Phipson states several exceptions to the rule that there 
are no degrees of secondary evidence, e.g., public documents are only 
provable by oral evidence when the originals are lost and copies not 
obtainable; judicial documents are provable by office or other copies 
and not by parol; bankers’ books by ezamin^ copies; and private 
documents r^uiring registration or enrolment, e.g., bills of sale, 
by office copies 522, 527 — 43. 


PROOF OF DOCUMENTS. 

It is not sufficient merely to produce a document. It must 
generally be proved to have been signed, sealed, or otherwise 
executed by the persons whose document it purports to be, 
unless its due execution is admitted. But the matter is 
simplified by certain presumptions as to sealing, date, etc.,- 
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as will appear in the cases following. The result of the first 
ease given and the statute referred to in t.lio note thereto 
appears to be that 

Handwriting may be proved by : — 

(1) A witness who saw the actual document signed, who 

may be either 

(а) The person who signed, or 

(б) An attesting witness, or 

(c) Any person present. 

(2) A witness who did not see the document in question 
signed, but who gives his opinion as to the signature, based 
on his acquaintance with the handwriting, obtained by 

(а) Having seen the person in question write or sign on 

other occasions, or 

(б) Having received documents purporting to be written or 

signed by him, or 

(c) Having dealt with such doouincni.s in the ordinary 
course of business. 

(3) A witness who neither saw the document in question 
signed, nor ofiers his opinion as to the signature, but who 
swears to another signature of the person in question, upon 
which comparison of the signatures may be made by 

(a) "Witnesses acquainted with the luuulwritiug, or 

(b) Expert witnesses, or 

(o) The Court. 

(4) An admission of the party against whom the document 
is offered in evidence. 

It is also generally necessary, in civil cases, that the 
document should be properly stamped. See pofil, p. 474. 
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DOE Y. SUCKERMORE. 

KING’S BENCH. 1837. 

7 L. J. K. B. 33; 5 A. & E. 703; 2 N. <& P. 16; 
W. W. & D. 405; 44 R. R. 633. 

Handwriting may be proved not only by the person who saw 
the particular document signed, but also by any person 
acquainted in any manner with the handwriting of the 
person said to have signed the document in question, 
hy (a*) having seen him write at any time, (b) having 
received documents purporting to be in his handwriting, 
or (c) having, in the ordinary course of business, observed 
or dealt with documents purporting to be in his 
handwriting. 

In an action of ejectment, the signature of an attesting witness 
to a will was in dispute. He was called as a witness in the case and 
swore to his signature. He also admitted that two other signatures 
on other documents were his. An inspector of the Bank of England 
was called to prove that the signature to the will was not genuine. 
He stated that it was his duty at the Bank to compare signatures on 
powers of attorney and other documents, that he had never seen the 
attesting witness write, and that his only knowledge of his hand- 
writing had been derived from comparison of the signatures produced 
in the case. It was held by Denman, C.J., and Williams, J., that 
his evidence was admissible, and by Patteson and Coleridge, JJ., 
that it was inadmissible. 

The following is from the Law Journal : — 

Coleridge, J. ... The rule as to the proof of handwriting, 
where the witness has not seen the party write the document in 
question, may be stated generally thus: either the witness has seen 
the party write on some other occasion, or he has corresponded with 
him, and transactions have taken place between them, upon the 
faith that letters purporting to have been written or signed by him 
have been so written or signed. On either supposition, the witness 
is supposed to have received into his mind an impression, not so 
much of the manner in which the writer has formed the letters in the 
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particular instances, as of the general character of his handwriting; 
and he is called on to speak as to the writing in question, by a 
reference to the standard so formed in his mind. It is obvious that 
the weight of this evidence may vary in every conceivable degree; 
but the principle appears to be sound. . . . 

WiiiLiAMS, J. ... That proof of handwriting is to be submitted 
to the consideration of the jury, like every other species of proof, 
I apprehend to be clear. From tbc highest degree of certainty, 
carrying with it perfect assurance and conviction, to the lowest degree 
of probability upon which it is found to bt^ uiiHaft^ to act, it may 
be, and constantly is, so submitted. From continued and habitual 
inspection, or correspondence, or both, carried on till the trial itself, 
down to a single instance, or knowledge twenty years old, evidence 
may be received. 

I am aware of no rule attempting to prescribe the quantity of 
knowledge which is requisite to enable a witness to speak to his 
belief; what degree of freshness and roconcy in tho correspondence 
to admit, or what antiquity to exclude, may (as the reason of the 
thing would induce one to expect) in vain be looked for. . . . 

Fatteson, J. ... All evidence of handwriting, except where the 
witness sees the document written, is in its nature comparison. It Is 
the belief which a witness entertains upon comparing tho writing in 
question with an exemplar in his mind dorivod from some previous 
knowledge. That knowledge may have been acquired, either by 
seeing the party write, in which case it will be stronger or weaker 
according to the number of times and tho periods, and other circum- 
stances under which the witness has soon tho i)arty write ; but it will 
be sufficient knowledge to admit the evidence of the witness (however 
little weight may be attached to it in such cases), even if he has 
seen him write but once, and then merely signing his surname; or 
the knowledge may have been acquired by the witness having seen 
letters or other documents professing to be the handwriting of the 
party, and having afterwards communicated perfionally with the 
party upon the contents of those letters or documents, or having 
otherwise acted upon them by written answers, producing further 
correspondence, or acquiescence by the party in some matter to 
which they relate, or by the witness transacting with tho party some 
business to which they relate, or by any other mode of communica- 
tion between the party and the witness, which, in the ordinary course 
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of the transactions of life, induces a reasonable presumption that the 
letters or documents were the handwriting of the party. . . . 

Loed Denman, C. J. ... He did not see him sign it ; nor has 
he ever seen him write ; but this is professedly immaterial, if he has 
had other adequate means of obtaining a knowledge of his hand. . . . 
The clerk who constantly read the letters, the broker who was ever 
consulted upon them, is as competent to judge whether another 
signature is that of the writer of the letters, as the merchant to 
whom they were addressed. The servant who has habitually carried 
letters addressed by me to others has an opportunity of obtaining a 
knowledge of my writing though he never saw me write, or received 
a letter from me. . . . 

Note . — “ The only evidence of handwriting which is entitled to be 
called direct is the evidence of a witness who proves that he himself 
wrote or signed the document in question, or that of a witness 
who proves that he saw the document written or signed. All other 
evidence of handwriting must rest in greater or less degree upon 
inferences drawn from the appearance of the writing in question or 
other circumstances (Wills, Circ. JSv., 6th ed., 227 — 8). 

It should be noted that by Statute there is another way of proving 
handwriting. The Common Law Procedure Act, 1854, enacted : — 
“ Comparison of a disputed writing with any writing proved to the 
satisfaction of the Judge to be genuine shall be permitted to be 
made by witnesses ; and such writings and the evidence of witnesses 
respecting the same, may be submitted to the Court and jury as 
evidence of the genuineness, or otherwise, of the writing in dispute 
This is re-enacted and applied to both civil and criminal cases by 
the Criminal Procedure Act, 1865 (see post, p. 451). 

An instructive case on this matter is I?, v. Silverloek, anfe^ 
p. 133, in which a solicitor, who had given considerable study and 
attention to the question of handwriting, although he was not a 
professional escpert, was held sufficiently skilled to give evidence as 
to comparison of handwriting. 


RE SANDILANDS. 

COMMON PLEAS. 1871. 

L. E. 6 C. P. 411. 

There is a presumption that a document signed and purporting 
to he a deed, and attested as such, vas duly sealed and 

L.E. 24 
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delivered by the person who signed it, although no trace 
of a seal appears. 

Thus a signed document, attested by witnesses and certified by 
Commissioners as a deed, was hold sufficiently executed. 

The following is from the Lato Jieporfs ; — 

Bovill, C.J. ... To constitute a sealing, neither wax, nor 
wafer, nor a piece of paper, nor even an impression, is necessary. 

Here is something attached to this deed which may have boon intended 
for a seal, but which from its nature is iucapablo of retaining an 
impression. Coupled with the attestation and the certificate, I think 
we are justified in granting the application that the dood and other 
documents may be received and filod by tho proper officer, pursuant 
to the Statute. 

Bylhs, J. The sealing of a deed need not be by means of a seal ; 
it may be done with the end of a ruler or anything else. Nor is 
it necessary that wax should be used. The attestation clause says 
that the deed was signed, sealed, and delivered by the several 
parties and the certificate of the two special coiuinisHionors says 
that the deed was produced before them, and that the married 
woman “ acknowledged the same to bo their respective acts and 
deeds I think there was prima facie evidence that the deed was 
sealed. 

Montague Smith, J. Something was done with tho intention of 
sealing the deed in question. I concur in granting this application, 
on the ground that the attestation is prima facie evidence that the 
deed was sealed. . . . 

Note . — Although it is clear that a deed naust be sealed, there was 
formerly some doubt as to whether it must also be signed. But 
signature is now made obligatory by the Law of Bi-operty Act, 1925, 
s. 73, post, p. 505. 
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ABBOT IT. PLUMBE. 

KING’S BENCH. 1779. 

1 Douglas 216 . 

When a dooument is (required by law to foe) attested, one 
of the attesting witnesses must be called in order to prove 
It, if he be alive and capable of giving evidence. 

This is so even if the person by whom the document was 
executed has admitted its execution by himself. 

An action being brought by the assignees of a bankrupt, it became 
material to prove a debt due from the bankrupt under a bond 
executed by him and attested by an attorney living in Somersetshire 
(the proceedings being in London). The bond was produced, and a 
witness swore that the bankrupt had admitted its execution to him. 
It was held that this was not sufficient, and that the attesting witness 
must be called. 

Loan Mansfiesld, C.J. To be sure, this is a captious objection, 

but it is a technical rule that the subscribing witness must be 
produced, and it cannot be dispensed with unless it appear that his 
attendance could not be procured, - . . 

Ashhubst, J. If the evidence of the subscribing witness were to 
be dispensed with by this confession of the bankrupt, the defendant 
would be deprived of the benefit of cross-examining him concerning 
the time of the execution of the bond, which might be material. 

Btjlleb,, J. ... It is necessary, to recover on a bond, to call the 
subscribing witness, unless some reason can be shown for his absence. 

Note . — ^The above case must now be considered as applicable to 
those cases only in which attestation of a document is legally required, 
for the Common Law Procedure Act, 1854-, provided: “It shall not 
be necessary to prove by the attesting witness any instrument to the 
validity of which attestation is not requisite, and such instrument 
may be proved by admission or otherwise, as if there had been no 
attesting witness thereto.” This is now repealed, but is re-enacted, 
for both civil and criminal cases, by the Criminal Procedure Act, 
1865 (see post, p. 451). 
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The Merchant Shipping Act, 1894, s. 694, provides that an attest- 
ing witness need not be called even where attestation is required by 
such Act (see post, p. 478). 

As a rule, a document does not require “ attestation ”, or the 
formal signing of the same by witnesses present at its execution. 
This is so even in the case of deeds, conveyances, leases, mortgages, 
etc. But attestation is sometimes required by statute in the case 
of specific documents, the most noticeable being wills and bills of 
sale. 

A witness so called is the witness of the Court, and may be cross- 
examined by the party calling him on any part of his evidence 
tending to contravene due execution (Oakes v. llzzell, [1932] P. 19). 
As to contradicting him by other evidence, see ante, p. 319. 


ANDERSON ¥. WESTON. 

COMMON PLEAS- 1840. 

9 L. J. 0, P. 194; 6 Bingham (n.c.) 296. 

There Is a presumption that a doooment mras made on the 
date which It bears. 

A document thirty years old, Le., a document dated thirty 
years back, proires itself, if produced from “proper 
custody as an “ ancient document 

In an action on a bill of exchange, the date of the drawing and 
indorsement of the bill was material, but no ovidenco was given other 
than the date on the bill. Tindal, C.J., loft it to the jury to find 
the date of the indorsement, and a verdict was found in favour of the' 
plaintiff. On motion to enter a non-suit the verdict was upheld. 

Bosanquett, J. (delivering the judgment of the Court, which then 
included Tindal, C.J., Paiik, Vaughan, Bosanquht and Coltman, 
JJ.). . . . The question is, what is the general rule of law on the 

subject, where an instrument is proved to be in the handwriting of a 
party, and to bear a certain date; whether that is evidence as to the 
time of making the instrument ; — ^that it is not conclusive evidence 
is perfectly clear, — ^tho question is, whether it is not prima facie 
evidence. . . . 

Now when a deed is produced, and the execution of that deed is 
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proved by the subscribing witness, or by accounting for the absence 
of the subscribing witness by death or otherwise, and proving the 
signature, and that deed bears a date, as far as my experience goes, 
that date has uniformly been taken to be prima facie evidence that 
the deed was executed at the time when it purports to bear date. 
It is the practice in cross-examination to inquire whether the deed 
was executed when it bears date, but I certainly never heard it 
contended that it was part of the proof of the person producing the 
instrument, not only to give evidence of the execution of the instru- 
ment, but in the first instance, and before any evidence is offered to 
render doubtful the time of making the instrument, that it was 
executed at the time it bears date. 

This is the case not merely with respect to instruments binding 
on the person of the party in the cause, but also with respect to his 
title where a deed of conveyance comes from third parties. 

But there is another case which may be put on the subject, which 
is a very strong one in proof of this being the general rule : that is 
this. It is a general rule that an instrument thirty years old proves 
itself, provided it be produced from the proper custody ; if an instru- 
ment be produced from a custody where deeds of that description 
ought to be, then, if the instrument be thirty years old, there is no 
necessity for further proof. 

What is the meaning of its being thirty years old ? Parties are 
not called upon to prove that Hie deed has been in existence for 
thirty years ; if it bears date thirty years before the time of its 
production, the course is, unless it be impeached, to receive that as 
proof of the instrument. , . . 


BISHOP OF MEATH v. MAYOR OF 
WINCHESTER. 

HOUSE OF LORDS. 1886. 

3 Bingham (n.c.) 183 . 

The rule that '' ancient documents ”, or those thirty years old, 
prove themselves ”, or, in other words, are presumed to 
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have been duly executed, applies only to those coming 
from proper custody ” ; that Is, not necessarily from the 
strictly legal or most proper custody, but from any custody 
consistent with their genuineness and legitimate origin, 
in which they might reasonably be expected to be found, 
if they are what they purport to be. 

Documents which had belonged to a deceasod bishop by virtue of 
his of5.ce, and which were found among his private papers in posses- 
sion of his family, were held to be produced from proper custody, 
although the most proper custody of the same would have been in 
the hands of his successor, the bishop for the time being. 

This case was brought to the House of Lords from the Exchequer 
Chamber in Ireland by writ of error. Their Lordships put certain 
questions to the Judges, whose opinion was delivered by Tindal, C. J. 

Tindaz., O.J. ... These documents were found in a place in 
which, and under the care of persons with whom, papers of Bishop 
Doppmg might naturally and reasonably be expected to be found; 
and that is precisely the custody which gives authenticity to docu- 
ments found within it ; for it is not necessary that they should be 
found in the best and most proper place of deposit. If documents 
continue in such custody there never would be any question as to 
their authenticity j but it is when documents are found in other 
than their proper place of deposit that the investigation commences, 
whether it was reasonable and natural under the circumstances in 
the particular case, to expect that they should have been in the place 
where they are actually found ; for it is obvious that whilst there can 
be only one place of deposit strictly and absolutely proper, there 
may be various and many that are reasonable and probable, though 
differing in degree ; some being more so, some less ; and in those cases 
the proposition to be determined is, whether the actual custody is 
so reasonably and probably to be accounted for that it impresses 
the mind with the conviction that the instrument found in such 
custody must be genuine. . . . 

Note.— -It has been held that in the following cases documents have 
been produced from proper custody — expired leases produced by either 
lessor or lessee, a will produced by a tenant for life claiming under it, 
a settlement produced by an equitable tenant for life claiming under 
it, and family Bibles produced by members of the family. 
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PEARCE Y. HOOPER. 

COMMON PLEAS. 1810. 

3 Taunton 60 . 

Although a document must generally be proved by evidence 
of its due execution, this is not so where the document 
is produced by an opponent who himself claims some 
Interest under it. 

The plaintiff sued the defendant for trespass to land. The 
defendant give notice to the plaintiff to produce, at the trial, the 
deeds under which he held the land. The plaintiff produced these, 
but he contended that the defendant must prove their due execution. 
The defendant contended that, since the deeds came from the hands 
of the plaintiff, under a notice to produce, and contained his title to 
the laud, if he had any, further proof was unnecessary. It was held 
that the defendant need not prove execution. 

Sin J. Mansfiscld, C. J. . . . The mere possession of an instru* 
ment does not dispense with the necessity which lies on the party 
calling for it, of producing the attesting witness. . . . Supposing 
that an heir-at-law is in possession of a will, and the devisee brings 
an ejectment, and calls on the heir to produce the will ; there the 
heir claims, not under the will, but against the will, and it would 
be very hard that the will should be taken to be proved against him, 
because he produces it; but that is very different from the case 
where a man is called on to produce the deed under which he holds 
an estate. The defendant has no interest in the fee simple of the 
estate, if this deed does not convey it ; consequently, if he produces 
the deed under which he claims, shall it not be taken to be a good 
deed so far as relates to the execution, as against himself? 

Heath, Lawbence and Chambbb, JJ., concurred. 

[In line 4 from end of judgment, ** defendant **, though so printed 
in the original report, should obviously read “plaintiff".] 
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DOE V. CATOMORE. 

QUEEN’S BENCH. 1851. 

20 L. J. Q. B. 364; 16 Jur. 728; 16 Q. B. 745; 

83 E. E. 714. 

An alteration, or erasure, in a deed, is presumed to have been 
made before execution; in a will, after execution. 

In an action of ejectment, the plaintiff produced a lease in which 
there appeared an interlineation and erasure. The defendant con- 
tended that the interlineation and erasure rendered the lease void, 
unless it was shown by whom and when they were made. The Judge 
left it to the jury, who found they were made before execution of 
the lease. On application for a new trial it was held the Judge 
was right. 

The following is from the Queen^s Bench Reports : — 

Lobd Campbell, C. J. (delivering the judgment of the Cowrt^ Loud 
Campbell, O.J., Patteson, Wightman and Eiile, JJ.). In this 
•case the deed on which the plaintiff’s title depended, when produced, 
appeared to have an interlineation and erasure in parts not material. 
Objection was made that the deed was void unless the plaintiff gave 
evidence to show when the alterations were made. The learned 
Judge left it to the jury to say whether the alterations were made 
before the execution of the deed ; and it was found that they were. 

In moving for a new trial it was contended that this question 
ought not to have been left to the jury without some evidence 
besides the deed itself. In Co. Lit. 225 b it is said that “ of ancient 
time if the deed appeared to be rased or interlined in places material, 
the Judges adjudged upon their view the deed to be void. But the 
latter time the Judges have left that to the jurors to try whether the 
rasing or interlining were before the delivery.” In a note, (1) [136], 
upon this passage in Hargrave and Butler’s edition of Coke upon 
Littleton ” it is laid down: ” ’Tis to be presumed, that an inter- 
lining, if the contrary is not proved, was made at the time of 
making the deed.” This doctrine seems to us to rest upon principle. 
A deed cannot be altered, after it is executed, without fraud or 
wrong. A testator may alter his will without fraud or wrong after 
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it has been executed ; and there is no ground for any presumption 
that the alteration was made before the will was executed. 

We therefore think that the defendant has no right to complain 
of the course pursued by the learned Judge at the trial. 

Note . — The Wills Act, 1837, s. 21, provides that no alteration 
in a will shall have any effect unless executed as a will. 


ORAL (OR PAROL) EVIDENCE 
RESPECTING DOCUMENTS. 

[The term parol evidence is loosely used in the present 
connection to mean any evidence, oral or otherwise, which is 
extrinsic to the document.] 

It has been remarked by an eminent writer that ** the 
admissibility of extrinsic parol testimony to affect written 
instruments is, perhaps, the most difficult branch of the law 
of evidence {Taylor, § 1128). 

The general rule can, indeed, be laid down in clear and 
definite terms — ^parol eiridenoe !s not admissible to add to, 
vai^, or oontradiot a written transaction — ^but the application 
of the rule is beset with difficulties. The rule is ancient. 
Lord Bacon said — “ The law will not couple and mingle matter 
of specialty, which is of the higher account, with matter of 
averment, which is of inferior account in law " {Bacon* & 
Maxims, Reg. 23). And in GoTce's Reports we read — It 
would be inconvenient that matters in writing made by advice 
and on consideration, and which finally import the certain 
truth of the agreement of the parties should be controlled by 
averment of the parties to be proved by the uncertain testi- 
mony of slippery memory {Countess of Rutland* s Case, 
6 Coke, 25 b). 

It is frequently said that there are several exceptions to 
the rule; but it is submitted that there is no real exception 
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at all*, no case in which parol evidence is admissible either to 
add to, vary, or contradict a written transaction. 

The cases given below show that parol evidence can be used 
for the several purposes indicated, but it can scarcely be said 
that there is in such cases either addition to, or variation or 
contradiction of, a written transaction. 

Parol eYidence may be given to prove or explain 

(1) The terms of any oral transaction, although a writing 
exists concerning it, if such writing bo not the transaction 
itself, but a mere note, memorandum, receipt or the like. 

(2) Praud, mistake, illegality, incapacity, failure of con- 
sideration, or other matter showing that the writing is not 
the valid transaction it purports to be. 

(3) Any collateral verbal agreement on the same subjeot- 
matter, consistent with the vTritten transaction. 

(4) Any collateral verbal agreement suspending the 
operation of the written transaction, or being a condition 
precedent thereto, so that the writing is not a presently 
operative transaction. 

(6) Any subsequent verbal agreement rescinding or 
modifying the written transaction, so that the writing has 
ceased to be operative. 

(6) Any local or trade custom or usage applicable to such 
written transaction, and not excluded thereby. 

(7) The subject-matter or persons to which the written 
transaction applies; explaining latent, and (apparently) even 
patent ambiguities. 

(8) The meaning of words having a special or unusual 
meaning, or, generally, the translation of a written transaction. 

Cases are given below on each of these points. 

[Note . — The author’s statement, based apparently on Taylor, 
§§ 1135 — 50, that the rule “parol evidence is not admissible to add 
to, vary, or contradict a written transaction * ’ has no real exceptions, 
seems open to dispute. No doubt, the question whether there are 
exceptions to a given rule depends largely on how the rule is expressed, 
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but testing the author’s own definition by his subsequent list o! 
admissions, the statement in its present form appears difficulty to 
support. Thus, to make it consistent with (2) and (4) of his list, 
it seems necessary to insert the words “ valid ” and “ presently 
operative ” before ** written transaction Again, in order to justify 
the admission of evidence of usage under (6), Mr. Cockle would have 
to contend that, here, there is no addition to the written transaction, 
so that the evidence is received not by way of exception to the rule, 
but independently of it. But it seems obvious that where proof of 
usage is received to annex an unexpressed term to a written contract 
there must be a parol addition to the written transaction, and in 
Browne v. Byrne j post, 393, this was so held ; cf . post, 384 n. To 
make the author’s rule conform to the law, therefore, it would require 
to be still further restricted to cases where the written transaction 
contains the whole of the contract between the parties. The same 
observations apply to evidence which contradicts the document. 
Where, for example, parol evidence is admitted to show that an 
absolute sale of property by deed was in fact only a loan on security, 
or that a testamentary bequest to a person “but not by way of 
trust ’* was, in fact, subject to a secret trust, it seems impossible to 
say that the written transaction is not thereby contradicted, and if 
so how can it be contended that the evidence is admitted inde- 
pendently of the i*ule and not by exception to it ? To take another 
instance, not included in Mr. Cockle’s list, suppose A and B have 
si^ed a written contract, and in an action between them B tenders 
evidence of a parol term inconsistent with the document. This 
would ordinarily be excluded because of that inconsistency. But 
suppose B’s contract with A comes in question in an action between 
B and C, or C and D, and the inconsistent parol term is again 
tendered. It might well be admitted, because here the written trans- 
action would be inter alios and not inter paries. But Mr. Cockle’s 
rule gives no hint of such a distinction ; it is a general rule excluding 
all contradiction. Surely, then, the admission of evidence contra* 
dieting a written transaction, if the transaction be inter alios, must 
form an exception to the rule as above stated and not stand outside 
it. It seems, therefore, either that the items in Mr. Cockle’s list 
should be treated as exceptions to his rule, or that his rule should 
be restated with sufficient qualifications to prevent his list infringing 
it. The former, it is suggested, is the simpler and less confusing 
plan. But, however this may be, the important point fox the student 
to remember is, that in certain well-defined cases, most of which arc 
noticed by Mr. Cockle above, parol evidence is, for various reasons, 
admissible to affect written transactions, whether by exception to 
the rule or otherwise ; while, in cases standing outside these, the 
exclusionary rule is strictly enforced. Headings (7) and (8), how- 
ever, belong properly to the subject of Interpretation, and are not 
usually treated under the present rule. For a detailed examination 
of both topics, see PTiipson, 544 — 639.] 
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MERES y. ANSELIi. 

COMMON PLEAS. 1771. 

3 Wilson 27 f ), 

Parol evidenoe is not admissible to add to, vary, or oontradiot 
a written agreement, or any transaction in writing. 

. An agreement in writing liad been made between the parties for 
the exchange of certain land, etc., no mention being made therein as 
to a certain piece of land in dispute. The defendant called evidence 
to show that it was at the same time verbally agreed that such 
other land was to be included in the agreement. On such evidence a 
verdict was found for the defendant. The Court granted a new 
trial on the ground that such evidence was inadmissible. 

Peb, Cubiam {the Court at this date consisted of D® Obey, O.J., 
Blackstone, Nabes and Goulu, JJ.). We are all clearly of opinion 
that the verdict is wrong, and must be set aside ; that no parol 
evidence is admissible to disannul and substantially to vary a 
written agreement; the parol evidence in the present case totally 
annuls and substantially alters and impugns the written agreement. 
Indeed in some cases of wills and deeds, where there are two Johns 
named or two JBlackacres mentioned, parol evidence may be admitted 
to explain which John or which Blaekacre was meant and intended 
by the will or deed. The rules of evidence are universally the same 
in Courts of law and Courts of equity. Suppose a bill in equity was 
to be brought by the defendant to have a specific performance of this 
agreement, the Court would not admit parol evidence. 

You cannot depart from the writing, but may argue touching tho 
operation thereof. If a man agrees in writing to sell Blaekacre for 
£1,000, shall parol evidence be admitted that ho intended Whiteacre 
should also pass? Certainly it shall not. . . . 

Note, — There may be a substantial difficulty in deciding the pre- 
liminary question — is the “transaction” itself in writing? The 
rule applies only in sudi event, as the next case shows. Unless the 
law requires the transaction to be in writing, the formality of a 
writing would generally settle the question. But informal writings 
lead to doubt. They may be loosely drawn transactions, or mere 
notes, memoranda, receipts, etc. 
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ALLEN Y. PINK. 

EXCHEQUER. 1838. 

4 M. & W. 140 ; 1 H. & H. 207 ; 7 L. J. (n.s.) Ex. 206 ; 
61 E. E. 503. 

Pavol oYidenoe of a verbal transaction is not exoladedi by the 
fact that a writing was made concerning or relating to it, 
unless such writing was in fact the transaction itself, and 
not merely a note or memorandum of it, or portion of the 
transaction. 

The plaintifE bought of the defendant a horse, and received from 
him the following memorandum : — “ Bought of G. Pink a horse for 
the sum of £7 2 b. 6d. G. Pink.” The horse having proved vicious, 
the plaintiff sued for the return of the price, and gave evidence of 
an oral warranty of the horse. It was held that such evidence was 
admissible, as the agreement itself had not been reduced into writing, 
the memorandum only referring to a portion of it. 

The following is from Meeson cmd Welshy : — 

Loan Abingeu, C.B. ... The general principle is quite true, 
that if there has been a parol agreement, which is afterwards reduced 
by the parties into writing, that writing alone must be looked to to 
ascertain the terms of the contract; but the principle does not apply 
here; there was no evidence of any agreement by the plaintiff that 
the whole contract should be reduced into writing by the defendant; 
the contract is first concluded by parol, and afterwards the paper is 
drawn up, which appears to have been meant merely as a memoran^ 
dum of the transaction, or an informal receipt for the money, not as 
4}ontaining the terms of the contract itself. . . . 

Bolland and Aldebson, BB., concurred. 

Note. — It is clear that the mere existence of a writing concerning 
an oral transaction cannot exclude proof by parol evidence. Other- 
wise, one party might exclude evidence of items of the transaction 
not to his liking by writing a letter, or giving some memorandum to 
the other party, containing merely the items favourable to himself. 
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DOBELL V. STEVENS. 

KING’S BENCH. 1825. 

3L. J. (o.s.) K. B. 89;3B. &C. 623;5D. &E. 490; 
27 R. E. 441. 

Parol evidence is admissible to show that a writing is not 
really the valid transaction which it purports to be. Suoh 
evidence may therefore be given to prove fraud, mistake, 
illegality, incapacity, failure of consideration, or other 
matter affecting the validity of a writing as a document. 

The plaintiff sued the defendant jEor damages for fraudulently 
misrepresenting the takings of a public-house sold to the plaintiff by 
the defendant. A written contract for the sale and an assignment 
of the lease of the premises were afterwards executed ; but neither 
of such documents mentioned the alleged oral rt^presentation. Parol 
evidence of such representation was allowed to go to the jury, who 
found a verdict thereon for the plahxtiff. On a motion for a new 
trial, the defendant urged that such parol evidence was inadmissible, 
as the contract having been reduced into writing the parties 
must be bound by that, and cannot add to it by evidence of previous 
conversations It was held that the evidence was rightly admitted. 

The following is from JSarnewall and Cresswell : — 

Abbott, C.J. Whether any fraud or deceit had or had not been 
practised in this case was peculiarly a question for the jury; nor 
has any complaint been made against the mode in which that 
question was presented to their consideration. If, then, this motion 
be sustainable at all, it must be sustainable on the ground that 
evidence of a fraudulent or deceitful representation could not be 
received, inasmuch as it was not noticed in the written agreement, 
or in the conveyance which was afterwards executed by tho parties. 
The case of Lysney v. Selby (2 Ld. Raym. 1118) is to the contrary 
of that position, and precisely analogous to the present case. That 
was an action against the defendant for falsely and fraudulently 
representing to the plaintiff that certain houses of his (defendant) 
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were then demised at the yearly rent of £68, to which plaintifE 
giving credit, bought the houses for a large sum of money, to wit, 
etc., and an assignment was afterwards executed to him ; whereas^ in 
truth and in fact, the houses were at that time demised at the yearly 
rent of £52 10s., and no more. After verdict for the plaintifE a 
motion was made in arrest of judgment, on the ground that it did 
not appear that the assertion was made at the time of the sale. 
Loan Holt says, “ If the vendor gives in a particular of the rents, 
and the vendee says he will trust him, and inquire no further, but 
rely upon his particular, then if the particular be false an action will 
lie.” Here the plaintifE did rely on the assertion of the defendant, 
and that was his inducement to make the purchase. The representa- 
tion was not of any matter or quality pertaining to the thing soldi 
and therefore likely to be mentioned in the conveyance, but was 
altogether collateral to it ; as was the rent in the case of Lysney v. 
Selby. That case appears to me to be exactly in point, and the 
jury having found that that which was untruly represented was 
fraudulently and deceitfully representedi I think that we ought not 
to grant a rule for a new trial. 

Batley, Holkoyd and Littlbdai^b, JJ., concurred. 

Note . — ^The principle of this case may be taken as applicable to 
any matter affecting the validity of the document or transaction. 
So, with regard to mistake, it was said by Lord Hardwicke, as long 
back as 1749 — “ No doubt, but this Court has jurisdiction to relieve 
in respect of a plain mistake in contracts in writing as well as 
against fraud in contracts; so that if reduced into writing contrary 
to intent of the parties, on proper proof that would be rectified ” 
(Henhle v. Royal Ex. Ass. Co.^ 1 Ves. S17). And the matter was 
stated in wider terms by Baron Bramwell — “ When the parties have 
recorded their contract in writing, the rule that they are not at 
liberty to alter or vary it, comes into effect. That which they put 
down is final as to what they mean ; it is the binding record of the 
agreement. But they are always at liberty to show whether it is the 
binding record of the agreement. Suppose that the signature were 
made in the course of a dramatic representation, or suppose a printed 
form of agreement were used, and the witness, by mistake, signed 
his name in the space meant for the principal, and vice versa, would 
not the parties be at liberty to show the real state of the case ? *■’ 
(Wake V. Harrop, 7 Jur. 710). See also Coureti v. Truefitt, [1899] 

2 Ch. 309 ; Craddock v. Hunt, [1923] 2 Ch. 136. 
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MORGAN ¥. GRIFFITH. 

EXCHEQUER. 1871. 

L. E. 6 Ex. 70; 40 L. »T. Ex. 40; 28 L. T. 783. 

Parol evidence is admissible to prove any collateral oral 
agreement as to any matter on which a document is silent, 
which is separate from it, not inconsistent with its terms, 
and might naturally be omitted therefrom. 

The plaintiff took a lease of land from the defendant, reserving 
to the latter the sporting rights. Evidence was admitted of a 
collateral verbal agreement by which the defendant promised to 
destroy the rabbits if the plaintiff would sign the lease, although 
the lea^e was silent on the point. 

rAe following is from the Law BeporU : — 

Kelly, C.B. ... I think the verbal agreement was entirely 
collateral to the lease, and was founded on a good consideration. 
The plaintiff, unless the promise to destroy the rabbits had been 
given, would not have signed the lease, and a Court of equity would 
not have compelled him to do so, or only on the terms of the 
defendant performing his undertaking. . . , 

Figgott, B. The verbal agreement in this case, although it does 
affect the mode of enjoyment of the land demised, is, I think, purely 
collateral to the lease. It was on the basis of its being performed 
that the lease was signed by the plaintiff, and it does not appear to 
mo to contain any terms which conflict with the written document. 

Note. — There is no rule that there shall only b(^ one agreeme«.« 
upon any matter. There may be two (or more) if they can con- 
sistently stand together : and one may bo written and the other oral. 
If proceedings are taken on the written agreement evidence may be 
given of the oral. This is not “ adding to ” the written agreement, 
although it may, at first sight, look like it. But see l^ote, ante^ 
378 — 9; and in Malpas v. L. S. W. Bij., L. R. 1 C. P. 336, an oral 
extension of a written contract was admitted, although expressly 
held to be “an addition to it 

The above case was approved and followed in the next case given 
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below ; which may perhaps now be taken as the leading case on the 
matter. 

It will be observed that in both cases the subject-matter of 
the oral undertaking was temporary and immediate ; a matter 
which did not require to be dealt wiidi amongst those permanent or 
continuous matters which are the subject of the covenants in the 
lease. Such covenants generally deal with matters to be periodically 
attended to during the tenancy, and it would, doubtless, be far more 
diflGLcult to induce the Court to admit oral evidence of agreements 
concerning such matters, as it would be by no means natural to leave 
them to a collateral oral arrangement when there is a formal 
written transaction between the parties. On the other hand, it is 
most natural to omit from a lease an arrangement as to the 
immediate destruction of rabbits, or the condition of drains at the 
commencement of the tenancy. 


D£ LASSAIiLE ir. GUILDFORD. 

COURT OF APPEAL. 1901. 

L. R. [1901] 2 K. B. 216; 70 L. J. K B. 633; 

84 L. T. 549; 49 W. E. 467. 

The rule that parol eYidence is admissible to prove matters 
collateral to a written transaction is applicable to the case 
of a warranty given by one of the parties to the other at 
the time of entering into such written transaction. 

The plaintiff, being the tenant of the defendant of a certain 
house, sued for breach of warranty as to the condition of the drains. 
It appeared that the plaintiff raised the question as to the drains 
before he finally took the house, and he refused to hand over the 
counterpart lease and complete the transaction until the defendant 
assured him that the drains were in good order. The lease itself 
contained no reference to drains. The drains afterwards appeared 
to be out of order, and in consequence the plaintiff and his family 
suffered in health and he was put to expense. The jury foimd that 
there was a representation that the drains were in good order, but 
no fraud or breach of covenant, and assessed damages. The Judge 
gave judgment for the defendant on the ground that, if there were 
a warranty, it was not collateral to the lease. On appeal it was 

25 
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I that there was a collateral warranty and the plaintiff was 
.tied to judgment. 

The folluwiiuj is from thv. Ltnr lie^nnix: -- 
A. L. Smith, M.li. (</<7ireWaf/ thr jiufijnu'itl of thr. (-ourt, 
L. Smith, M.R., Ooluns and IIomkk. li.JJ.). ... To create a 
-ranty no special form of words is ju'cessary. It must be a 
lateral undertaking forming part of the eoulract by agrotuneut of 
parties express or imi)lied, and must l«t given during the course 
the dealing which leads lo the hargain, and should t.hi‘n enter 
o the bargain as part of it. It was laid down hy Jluller, J., as 
ig ago as 1789 in Va&Uuj v. ¥raemuth^ 3 T. R. 51 : It. was rightly 

d hy Holt, C.J.”, in Oroasa v. (lardner (1688), Chirth. 90, and 
idina v. Stou(jhton (1699), Salk. 210, “ and has bwn uniformly 
opted over since, that an affirmation at itio iiiuo of sale is a war- 
.ity provided it appear on evidence to havt> Iw^en so int, ended.’* . . . 
What is it the defendant assorts? I paraphrase the evidonce: 
STou need have no certificate of a Rnnitaiy iuspi'ctor — it is quite 
necessary; the drains are in porfoct condition. 1 give you my 
)rd upon the subject. Will that satisfy you? Tf so, hand me 
er the counterpart.” What more deliberate and emphatic asser- 
>n of a fact could well be made during tho course of tho dealing 
hich led up to tho countori)art lease being handed over to the 
jfendant? . . . 

The next question is, Was the warranty ool lateral to the lease so 
lat it might be given in evidenoe and given uffoct to? It appears 
) me in this case clear that the loaso did nob cov(;r tho whole 
round, and that it did not contain tho whole of tho contract between 
le parties. The lease is entirely silent about the drains, though 
lere is a covenant that tho lessee during the iorni should do the 
aside repairs, and the lessor tho outside n’,j>airH, which would, I 
appose, include the drains which happened to bo inside or outside 
be house. There is nothing in tho lease as to tho then condition of 
he drains — Le., at the time of the taking of the loaso, which was 
he vital point in hand. Then why is not the warranty collateral to 
iny thing which is to be found in the lease ? The prcjsent contract or 
varranty by the defendant was entirely independent of what was to 
lappen during the tenancy. It was what induced the tenancy, and 
t in no way affected the terms of the tenancy during the three 
jrears, which was all the lease dealt with. The warranty in no way 
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contradicts the lease, and without the warranty the lease never would 
have been executed. Three cases were cited in which parol collateral 
agreements outside leases had been allowed in evidence and given 
effect to by the Court, naihely : Morgan v. Ghriffiihf L. R. 6 Ex. 70 
(ante, p. 384) ; Ershine v. Adeane, L. R. 8 Ch. 756, in this Court, 
and Angell v. Duke, L. R. 10 Q. B. 174 (infra). The first two 
cases related to parol agreements collateral to leases as to keeping 
down rabbits, and the last case to a parol collateral agreement to do 
repairs and to send in additional furniture. ... In the rabbit cases 
the agreements were held collateral to the leases, and did not con- 
tradict the terms of the leases. It was argued by the learned counsel 
for the defendant that the collateral agreements in the rabbit cases 
were agreements that something should be done after the lease was 
taken, and that in the present case the agreement or warranty is 
that the drains were then in good order. This is true ; but if in the 
rabbit cases the agreements were collateral and outside the leases, 
the leases not containing the whole terms and the collateral agree- 
ments not contradicting the leases, I cannot see why the warranty 
in this case is not collateral also. Then some cases were cited by the 
defendant’s counsel to show that representations as to drains were 
never held to be warranties ; but where examined I do not think they 
show this; for the representations in the cases cited were by no 
means such complete and emphatic statements of facts as were made 
in this case. And, indeed, upon principle why should there be any 
difference in the case of drains? ... In my opinion, even if the 
jury had not found a warranty, the true inference is that there was 
a warranty given in this case collateral to the lease, and therefore 
the judgment entered for the defendant must be set aside, and 
judgment entered for the plaintiff. . . . 


ANGELIi ¥. DUKE. 

QUEEN’S BENCH. 1875. 

32 L. T. 320; 23 W. R. 648. 

Where the whole of a oontraot between the parties is contained 
in a written document, no additional or conflicting oral 
terms may be proved; where the document does not 
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oontain the whole of their contract, a ooUateral oral 
agreement is admissible. 

The defendant lot to the jdaintiff, hy writt(‘ii agm*mcnt, a house 
and the furniture thoroin. The plaintiff offonid ovidonco of an oral 
agreement made at the same time to ihet effect that the defendant 
•would send in additional furniture. It was held that Huch evidence 
was inadmissible, it l)eing inconsistont with the written agreement. 

The following is from Uie Imiw Timen:- - 

CocKBtTAN, G.J. ... To allow the plaintiff to recover in this 
action would be to allow a parol agreement to conflict with a written 
agreement afterwards entered into. 1 agree with the cases which 
have been cited to this extent, that there may be instances of 
collateral parol agreements which would be admissible, but this is 
not the case here : something passes between the parties during the 
course of the negotiations, but afterwards the plaintiff enters into a 
written agreement to take the houso and the furniture in the house, 
which is specified. Having onco execu-fced that, without making 
the terms of the alleged parol agreement a part of it, he cannot 
afterwards set up the parol agreement. 

MisLLon, J. There is one contract; the house is the same, the 
rent the same, and the general terms -the same. During the nego- 
tiations it appears to have beon suggested that some more furniture 
should be put in, but afterwards a written contract is made affecting 
the house, affecting the fumi-ture, and affecting the rent, and to 
this agreement the plaintiff is attempting to add an additional 
term. . . . 

Blackbtjbn, j. It is a most important rule that where there is a 
contract in writing it should not be added to if the written contract 
is intended to be the record of ail the terms agreed upon between 
the parties ; where there is a colla'teral contract tho written contract 
does not contain the whole of the terms. . . . 

Here the lease expresses the whole of the terms ; tho defendant 
agrees to let, and the plaintiff ■fco take, tho house and furniture 
at a certain rent ; there is said to have been an arrangement made 
beforehand during the negotiation, that the defendant should let 
the plaintiff have more furniture for the same rent ; how is this 
collateral? I cannot perceive that it is. . . . 

Fielu, j., concurred. 
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PYM T. CAMPBELL. 

QUEEN’S BENCH. 1856. 

26 L. J. Q. B. 277; 27 L. T. 122; 4 W. R. 52S; 

2 JuR. (n.s.) 641; 6 E. & B. 370. 

Parol OYldenoe Is admissible to prove any collateral oral 
a^ement, to the efiPeot that a document, apparently 
complete and operative on Its face, should be conditional 
upon, and not operate until the happening of, a certain 
event, which has not occurred. 

The defendants agreed in writing to buy of the plaintiff a certain 
invention. Evidence was tendered by the defendants to the effect 
that they declined to purchase unless one Abernethy, an engineer, 
approved of the machine, and that as Abernethy was absent, and 
one of the defendants could not conveniently return to sign the 
document after seeing him, it was expressly agreed orally that 
the written document was signed conditionally upon Ahemethy's 
approval being obtained; and that Abernethy had disapproved of 
the machine. It was held that such evidence was admissible to show 
that the written document was not operative. 

The following is from the Law Journal : — 

Enns, J. ... There was a paper signed by the parties, and there 
would be a very strong presumption that it contained ail the terms 

agreed upon, and if the jury had found that it was signed animo 
contrahendij I am clearly of opinion that no evidence to vary it 
would be admissible. But the matter goes a step farther here, tor 
the jury have found that the parties, when they signed the paper, 
expressly said, We do not agree to the terms contained in it ; we 
are prevented by the absence of a person whose judgment we desire 
to have from making up our minds definitely, and therefore, 
although we put our names to the paper, we do so without making 
an agreement ”. I grant that there may be danger in admitting 
such evidence, and that a jury ought to look very scrupulously at 
such a case ; but if it is a true case, all that can be said about the 
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danger of admitting parol evidence tc‘Us equally against the party 
seeking to set up as an agreement a document which was never 
intended so to operate. The distinction is, that tho evidence is 
admitted not to vary or alter an actual agroomoiit, but to show that 
the paper was not at tho time an agreement. 

CaoMFTON, J. ... If the parties really iuhuidod ibis agreement 
to operate from its date, no doubt it could not be varied by parol. 
But the jury have found that no absolute agreement was ever 
intended to be made, and they were justified in so finding. There- 
fore the parties never had an agreeing mind, but signed the paper 
for convenience, leaving it to take effect or not according as 
Abernethy did or did not approve; and there is nothing to prevent 
their so doing. . . . 

Loud Campbell, C.J. ... It is well established that no 
alteration of a written instrument can bo made by parol. But here 
the evidence was not admitted to vary the written instrument, but 
to show that no agreement had been entered into ; and that evidence 
is found by the jury to be true. Before the paper was signed it was 
expressly declared by the defendants, and the plaintiff agreed, that 
the document was not to operate until tho machine had been shown 
to Abernethy and he had approved of it. The paper was signed at 
that time merely because one of the defendants had another engage- 
ment, and could not conveniently go and see Abernethy and return 
and sign the paper, the plaintiEE being contented with this ; the 
signature, therefore, not being put for tho purpose of binding the 
defendants, did not constitute an agreement. By this evidence the 
plea denying the making of the agreement was proved. 

Note . — Another useful case is Wallis v. Littell, 11 C. B. (nt.s.) 369, 
in which evidence was allowed of an oral arvangoment that a written 
agreement for the sale of a lease should be conditional on the consent 
of the landlord. The Court said, ** It is in analogy with the delivery 
of a deed as an escrow ; it neither varies nor contradicts the writing, 
but suspends the commencement of the obligation ”. Thus, oven a 
formal deed, fully executed, may be susi)cnded in its operation by an 
oral agreement, as an “ escrow ”. 

In Davis v. Jones, 17 C. B. 625, it was held that parol evidence 
was admissible to show that a written contract, which was undated, 
was not intended to operate from its delivery, but from a future 
uncertain period. 



ORAL EVIDENCE RESPECTING DOCUMENTS. .^01 


GOSS Y. LORD NUGENT. 

KING’S BENCH. 1833. 

2 L. J. K. B. 127; 5 B. & Ad. 58; 2 N. & M. 2S; 
39 R. E. 392. 

Parol evldenoe is admissible to prove any subsequent oral 
agreement rescinding or altering the terms of a written 
document; unless writing is required by law to render 
the transaction in question enforceable, in which case 
such evidence cannot be given to alter the terms of such 
written document. 

The plaintiff agreed to sell fourteen lots of freehold land to the 
defendant, by a written agreement, undertaking to make a good 
title to each lot; and he offered evidence of a subsequent oral 
agreement discharging him from the duty of making a good title to 
one of the lots. It was held that such evidence would havo boon 
admissible but for the Statute of Frauds, which requires writing 
in the case of any agreement relating to land. 

The following is from Bcumewall emd Adolphus : — 

Denman, C.J. (delivenng the judgment of the Court, which then 
included Taunton, -Littledalb, Pauke and Pattbson, JJ.). By the 
general rules of the common law, if there be a contract which has 
been reduced into writing, verbal evidence is not allowed to be 
given of what passed between the parties, either before the written 
instrument was made, or during the time that it was in a state of 
preparation, so as to add to or subtract from, ox in any manner 
to vary or qualify the written contract ; but after tho agreement has 
been reduced into wnting, It is competent to the parties, at any 
time before breach of it, by a new contract not in writing, either 
altogether to waive, dissolve, or annul the former agreements, or in 
any manner to add to, or subtract from, or vary or qualify the terms 
of it, and thus to make a new contract; which is to be proved, partly 
by the written agreement, and partly by the subsequent verbal terms 
engrafted upon what will be thus left of the written agreement. 

And if the present contract was not subject to the control of any 
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Act of Parliament, wo think that it would have be(m competent for 
the parties, by word of mouth, to diapouse with requiring a good 
title to be made to the lot in question, and that tho action might 
be maintained. 

But the Statute of Frauds has made certain regulations as to 
contracts for the sale of lands. . . . 

We think the object of the Statute of Frauds was to exclude all 
oral evidence as to contracts for the sale of lands, and that any 
contract which is sought to be enforced must be proved by writing 
only. . , . 

Note , — The provisions of the Statute of Frauds which relate to 
interests in land have been repealed by the Law of Property Act, 
1925; s. 53 of that Act not merely makes such contracts unenforce- 
able, but enacts that no interest in land can be created or disposed 
of except by writing. The principle of the above case remains 
unafiected. 

Although parol evidence cannot be given to vary a contract 
required by statute to be in writing, parol ovidont^o is admissible of 
an agreement to rescind such a contract, and such rescission may be 
proved by giving evidence of a new agreement which, though 
unenforceable itself as not beinc in writing, may yot servo to rescind 
an enforceable contract. But ‘"it is essential that there should have 
been made manifest the intention in any event of a complete extinc- 
tion of the first and formal contract, and not ineroly tlio desire of an 
alteration, however sweeping, in terms which still loavo it sub- 
sisting ” (per Lord Haldane in Morris v. Jiaron, [1918] A. C., at 
p. 19). 

The result in such a case is that there is no onforcoablo agreement 
at all between the parties, the first having been rescinded by the 
second and the second being unenforceable owing to non-compliance 
with the statutory requirements. 


WIGGLESWORTH v. DALLISON. 

KING’S BENCH. 1779, 

Douglas 201. 

Parol evidence is admissible to prove any local custom of 
general application, in order that it may be applied to 
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the subjeot^matter and bind the parties to a written 
transaction, unless it is Inconsistent with the writing. 

In the case of an agricultural lease, evidence was allowed of a 
custom whereby, contrary to the general law, the tenant, on leaving 
at the end of his term, was allowed to take away his ** way -going 
crop, that is to say, all the corn growing upon tho said lands which 
hath before the expiration of such term been sown by such toiiani 
upon any part of such lands”; although tho Icaso was in writing 
and no mention was therein made of such custom. 

Lord Mansfield, C.J. (delivering the judgment of the Court, 
which then included Willds, Ashhurst and Budier, JJ.). . . . 

The Gustem is good. It is just, for he who sows ought to reap, and 
it is for the benefit and encouragement of agriculture. It is, indeed, 
against the general rule of law concerning emblements, which are 
not allowed to tenants who know when their term is to cease, because 
it is held to be their fault or folly to have sown, when tJicy knew 
their interest would expii-e before they could reap. But tho cuRi>oin 
of a particular place may rectify what otherwise would bo impru- 
dence or folly. The lease being by deed does not vary the caH(\ The 
custom does not alter or contradict the agreement in the lease; it 
only superadds a right which is consequential to the taking, as a 
heriot may be due by custom, although not mentioned in tho grant 
or lease. 

Note . — ^Another impoi-tant case is Dashwood v. Ma^niae^ [1891] 3 
Ch. 306, in which evidence of local usage as to waste and cutting of 
timber was held admissible on the construction of a will, tho testator 
being taken to have framed his will with reference to such local usage. 


BROWN Y. BYRNE. 

QUEEN’S BENCH. 1854. 

23 L. J. Q. B. 313; IH ,Tur. 700; 2 W. E. 471; 

3 E. & B. 703; 2 C. L. E. 1599. 

Parol eirldenoe Is admissible to prove any trade or meroantile 
custom or usage, either as to the obligations of the parties 
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in such transactions as that in question, or as to the 
meaning of words or terms used, in order that it may be 
applied to the subject-matter and bind the parties to 
a written transaction, unless it is inconsistent with the 
writing. 

A bill of lading specified a certain amount as xiayablo for freight. 
Parol evidence was offered of a custom whereby throe months’ credit 
or discount was allowed for freight. The t'vidi'nce was held 
admissible. 

The following is from the Law Journal : — 

Coleridge, J, {delivering the judgment of the Court, Coleridge, 
WiOHTMAN, Erle and Crompton, JJ.). ... The principles on 

which this case is to be decided ai*e 2Jf"i’f<?ctly clear ; the difficulty 
lies in the application of them to the facts. Mercantile contracts 
are very commonly framed in a language peculiar to merchants; the 
intention of the parties, though perfectly well known to themselves, 
would often be defeated if this language were strictly construed 
according to its ordinary import in the world at largo; evidence, 
therefore, of mercantile custom and usage is admitted in order to 
expound it and arrive at its true meaning. Again, in all contracts, 
as to the subject-matter of which known usages prevail, parties are 
found to proceed with the tacit assumption of these usages; they 
commonly reduce into writing the special pai'ticulaTs of their agree- 
ment but omit to specify these known usages, which arc included, 
however, as of course, by mutual understanding : evidence therefore 
of such incidents is receivable. The contract in truth is partly 
express and in writing, partly implied or understood and unwritten. 
But, ill these cases, a restriction is established on the soundest 
principle, that the evidence received must not be of a particular 
which is repugnant to, or inconsistent with, the written contract. 
Merely that it varies the apparent contract is not enough to exclude 
the evidence ; for it is impossible to add any material incident to the 
written terms of a contract without altering its effect, more or less. 
Neither, in the construction of a contract among merchants, trades- 
men, or others, will the evidence be excluded because the words 
are in their ordinary meaning unambiguous; for tho principle of 
admission is, that words perfectly unambiguous in their ordinary 
meaning are used by the contractors in a different sense from that. 
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What words more plain than “ a thousand ”, “a week ”, “a day ” ^ 
Yet the cases are familiar in which ** a thousand ” has been h*il«l lo 
mean twelve hundred, ”a week ” a week only during the theatrical 
season, ” a day ” a working day. In such cases the evidence neither 
adds to, not qualifies nor contradicts the written contract ; it only 
ascertains it, by expounding the language. Hero the contract is, to 
pay freight on delivery at a certain rate jver pound ; ia it inconRish*n1. 
with this to allege that, by the custom, the shipowner, on payiin-nt, 
is bound to allow three months’ discount? Wo think not. . , . 
Wehh V. Plwmmer (2 B. & Aid. 746) and Huffon v. Ifarmi (1 M. ifc 
W. 466) are cases which illustrate this principle. In the first of 
these, by the custom of the country the outgoing tenant was bound 
to do certain acts, and entitled to receive certain compensation ; luit 
the lease which formed the written contract bound him to do the 
same acts in substance and specially provided for his i>aym<‘iit as 
to some of them, omitting the others ; and the Court held that the 
expression as to some excluded the implication as to tho rc'maindor, 
and that the language of the lease was equivalent to a stipulatioji 
that the lessor should pay for the things mentioned and no nion*. 
The custom therefore would have been repugnant to the contra(‘t. 
But in the latter case, in which tho former was expressly rocognisecJ, 
the Court held that a specific provision, as to a dehorn tlu* 

custom, left the custom untouch(‘d and in full force. This latter 
case appears to us like the present: the contract settles tho right 
of freight; whether or not discount is to be allowed on the payment, 
it leaves open ; and to that the usage applies. . . . 

cases in which evidence of custom or usage is receive 
able have been well summariBcd by an oininent author, thus : — 

(1) To annex incidents to contracts and wills. 

moaiiinK of peculiar or tonhiiical tornis. 

{o) lo furnish standards of comparisons on emostiona of nouli- 
gence, etc. ® 

(4) To fix a party with knowledge or noticc> of tho Hubi<jct-matt<*r 
oi the usage. 

(5) To rebut a fraudulent intent. 

thus^^ *”®**'®**® proof of such customs or usages arc also stated, 

(1) By the direct evidence of witness (which must be positive and 
not amount to mere opinion). 

(2) By a series of particular instances in which it has been acted 
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(3) By proof of similar customs in the same or analogous trades 
in other localities. 

(4) When ancient, by, e.g., the declarations of doc^>ased persons 
of competent knowledge, or other forms of reputation. 

(PhipsoTif 102, to which reference should bo made for further 
details.) 


DOE Y. NEEDS. 

EXCHEQUER. 1836. 

6 L. J. Ex. 59; 2 M. & W. 129; 46 R. B. 52. 

Parol oYidence is admissible to show the subject-matter to 
which, or the persons to whom, a written document 
applies or refers ; and for such purpose to explain “ latent ” 
ambiguities. 

Such parol evidence may be of the surrounding oiroumstanoes, 
or in oases of equivocation of statements of intention made 
by parties to a document. 

Thus, where a devise was “ to George Gord the son of Gord ”, and 
there appeared by extrinsic evidence to be two persons answering 
such description, evidence was allowed of the circumstances and of 
the testator’s statements of intention to show which of the two 
persons he meant. 

The following is froin Meeson and Welshy : — 

Pabke, B. (^delivering the judgment of the Court, Bolxam-d, 
Guanby, AiiDebson and Fabeb, BB.). ... If upon the face of the 
devise, it had been uncertain whether the devisor had selected a 
particular object of his bounty, no evidence would have been admis- 
sible to prove that he intended a gift to a certain individual : such 
would have been a case of amhiguitas patens within the meaning 
of Lord Bacon’s rule, which ambiguity could not be holpen by 
averment; for to allow such evidence would be, with respect to 
that subject, to cause a parol will to operate as a written one ; or, 
adopting the language of liord Bacon, “ to make that pass without 
writing which the law appointeth shall not pass but by writing 
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But herci on the face of the devise, no such doubt arises. There 
is no hUunk before the name of Grord the father, which might have 
occasioned a doubt whether the devisor had finally fixed on any 
certodn person in his mind. The devisor has clearly selected a 
particular individual as the devisee. . . . Upon the proof of 
extrinsic facts, which is always allowed in order to enable the 
Court to place itself in the situation of the devisor, and to construe 
his will, it would have appeared that there were at the date of the 
will two persons, to each of whom the description would be equally 
applicable. . . . The evidence of the declarations of the testator has 
not the effect of varying the instrument in any way whatever; it 
only enables the Court to reject one of the subjects, or objects, to 
which the description in the will applies ; and to determine which 
of the two the devisor understood to be signified by the description 
which he used in the wiU. ... He is pointed out in the devise itself 
by a description which, so far as it goes, is perfectly correct. . . . 


Note, — latent ambiguity is one which does not appear from the 
words of the document itself, but is created or shown by extrinsic 
evidence. Obviously, similar evidence should be allowed to explain 
or remove it. A patent ambiguity is one apparent on the face of the 
document. It is indicated in the above judgment that parol evidence 
is inadmissible to explain such an ambiguity. On this question 
see the note to the next case. The admissibility of statements of 
intention, as distinguished from that of surrounding circumstances, 
is a very difficult question, which cannot be here treated with, the 
necessary detail. For a very full and clear statement of the matter 
see Phipson, 585—90, 603 — 4. 

Evidence has also been allowed in cases of written dooumonts 
executed by agents, in order to identify their principals as the real 
parties thereto. See Higgins v. Senior, 8 M. & W. 834: Calder v. 
Dobell, L. R. 6 C. P. 486. 

It was held that where there was a discrepancy between words 
and figures as to the amount payable on a bill of exchange, evidence 
could not be given that a larger amount shown by the figures was 
the amount payable. Samiderson v. Piper, B Bing. N. C. 426 ; see 
now Bills of Exchange Act, 1882, s. 9 (2), post, p. 466. 
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COIiPOYS Y. COLPOYS. 

CHANCERY. 1822. 

Jacob 4.51; 5;! K, R. 12. 

Paiiol eYidenoe is admissible to explain even patent ambigui- 
ties, but only, it would seem, when they cannot be 
otherwise explained by oonstruotion of the oontext. 

Soj evidence of the nature and amount of a toHtator’s property 
was held admissible to explain the iiieaninpf of certain bequests 
ambiguous in themselves. 

Sib. T. Plumbr, M.R. ... I liojio it will not be supposed that I 
dissent from the case of "Fonnereau v. I*oynfz (1 Bro. 0. 0. 472) ; nor 
that I agree to the opinion, that parol ovi donee is never to be let 
in, except in cases where there is a latent ambiguity. The admission 
of extrinsic circumstances to govern the construction of a written 
instrument, is in all cases an exception to the general rule of law, 
•which excludes everything dehm's the insiruinont. It is only from 
necessity, and then with great jealousy and caution, that Courts, 
either of law or equity, ■will suffer this rule to bo departed from. 
It must be the case of an ambiguity, whioh cannot otherwise be 
removed, and which may by these moans bo clearly and satisfactorily 
explained. This is always permitted in the case of a latent ambi- 
guity, -which not appearing on the face of the instrument, but arising 
entirely from extrinsic circumstances, may always be removed by a 
reference to extrinsic circumstances. 

In the case of a patent ambiguity, that is one appearing on the 
face of the instrument, as a general rule a reference to matter dehors 
the instrument is forbidden. It must, if possible, be removed by 
construction, and not by averment. But in many cases this is 
impracticable; where the terms used are wholly indefinite and 
equivocal, and carry on the face of them no certain or explicit 
meaning, and the instrument furnishes no materials by which the 
ambiguity thus arising can be removed : i f in such cases the Court 
were to reject the only mode by which the meaning could bo ascer- 
tained, viz., the resort to extrinsic circumstances, the instrument 
must become inoperative and void. As a minor evil, therefore, 
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common sense, and the law of England (wluoli an' Kitldom at 
variance), warrant the departure from the general rule, and call in 
the light of extrinsic evidence. The books are full of instances 
sanctioned by the highest authorities both in law and equity. When 
the person or the thing is designated on the face of the instruimuit, 
by terms imperfect and equivocal, admitting either of no meaning 
at all by themselves, or of a variety of different meanings, roft'.rring 
tacitly or expressly for the ascertainment and completion of the 
meaning to extrinsic circumstances, it has never been considered an 
objection to the reception of the evidence of those eircumstanoes, 
that the ambiguity was patent, manifested on the face of the instru- 
ment. When a legacy is given to a man by his surname, and the 
Christian name is not mentioned ; is not that a patent ambiguity ? 
Yet, it is decided, that evidence is admissible (Price v. Page, 4 Ves. 
680). So where there is a gift of the testator's stock, that is 
ambiguous, it has diJSerent meanings when used by a farmer and 
a merchant. So with a bequest of jewels ; if by a nobleman, it 
would pass all ,* but if by a jeweller, it would not pass those that he 
had in his shop. Thus, the same expression may vary in meaning 
according to the circumstances of the testator. 

To show how mistaken the idea is, that extrinsic evidence is never 
to be received in cases of patent ambiguity, we may refer to a case 
in the House of Lords, unquestionably of that description, where the 
evidence was admitted. I mean the case of Doe dcTfi. Jersey v. STnifh 
(2 Brod. & Bing. 553). Mr. Justice Bayley thus states the principle 
upon which it was introduced : “ The evidence here is not to produce 
a construction against the direct and natural meaning of the words ; 
not to control a provision which was distinct and accurately 
described; hut because there is an ambiguity on the /ace of the 
instrument; because an indefinite expression is used capable of being 
satisfied in more ways than one; and I look to the stale of the 
property at the time, to the estate and interest the settlor had, 
and the situation in which sho stood with regard to the property 
she was settling, to see whether that estate, or interest, or situation, 
would assist us in judging what was her moaning by that indefinite 
expression." 

If it were necessary, - I could refer to many other instances of 
resorting to extrinsic matter in cases of patent ambiguity; but this 
decision I ground upon the case of Fonnereau v. Poyntz. 
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Note.— it is commonly stated that parol evidence is not admissible 

to explain a “ patent ” ambiguity, or one appearing on the face 
of the document itself. But it is pointed out by a very -well- 
known writer that this is not generally true, and that “ the only 
patent ambiguity that is not open to explanation by extrinsic matter 
is one which in the nature of things is incapable of explanation 
(Fhipson, 689 — ^90, where it is explained how the supposed rule arose 
out of a misapplication of Bacon’s maxim referred to in the case 
of Doe Y. Needs f ante, p. 396.) See also a very full discussion of 
the matter in Thayer, 423, where it is said : The maxim appears 
to have been wholly Bacon’s own j it was well on towards two centuries 
before the profession took it up. . . . The mtuitus of it, and the 
state of professional opinion to which it was addressed, may be 
appreciated if one observes the amazing pedantry of legal discussion 
in those days, in cases where the construction of writings was in 
question.” The correct rule appears to have been thus stated in 
1852, in the last edition of PKillipps, 391 : “ The result appears to 
be, with regard to an ambiguity apparent on the face of the instru- 
ment, that there is no peremptory rule of law, which, in all instances, 
should exclude the reception of extrinsic evidence ; and that, although 
some descriptions are so uncertain as to be beyond the aid of extrinsic 
evidence, and incurable, others are capable of explanation, and when 
sufficiently explained, may admit of being carried into effect.” But, 
as a recent treatise says, ” where after the application of extrinsic 
evidence to determine the literal meaning of the words used, and of 
extrinsic evidence to determine in what secondary meaning, if any, 
they are employed, a patent ambiguity remains as to the person or 
thing intended, or as to what is to he done, the intention of the 
parties cannot be ascertained, or, as the rule is commonly expressed, 
the deed or clause is void for uncertain-iy ” {Norton on Deeds, 2nd 
ed., 107 — 8. See also Jamian on Wills, 7th ed., I, 492). 

It would certainly not be in accordance with common sense (as was 
indicated in the above case) if parol evidence were to be rejected 
where it could satisfactorily clear up an ambiguity, on the mere 
gro-und that it was patent. But if the words used are so defective 
or ambiguous as to be meaningless, and really incapable of being 
thus solved, they must fail (see BoajUs v. Att.-Gen., post, p. 403). 

If, however, the words used are unambiguous, parol evidence 
cannot be allowed even of such matters as surrounding circumstances. 
Higgins v. Dawson, infra. 
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HIGGINS ir. DAWSON. 

HOUSE OF LOllDS. 

L. E. [1902] A. C. J; 71 L. J. Cii. i:J2. 

A testator, after dirwtiiif^ payment of his debtK, fiim^ral aiul 
testamentary expenses, and bequeathing a TUiinb<*r of peeuiiiary 
legacies, gave “all tho rc'siduo and remainder of iht^ sum of £9,187 
lent on mortgage to A, and £4,000 lent on mortgage to B, after 
payment of my debts, funeral and tostamcintury expenses to 
certain persons, there being no g<*noral residuary gift. The question 
being whether the pecuniary legacies were to bo j)aid out of tho two 
mortgages, or only out of the general j>ersonal estate excluding th<j 
mortgages: — Held^ that the latter construction was correct; and 
that, the words in invorksd commas being unambiguous, ovidttnee 
of the circumstances surrounding tho testator at tho date of the 
execution of the will (m»., that if tho legacies we^^' to bo paid out 
of the then general personal esiatis without n^sorting to tho mort- 
gages, the legacies could not Ix'. paid in full) was not admissible to 
explain the words “residue and remainder*^ in tho will. 

The following is from the Taiw lteiH)rts : — 

Eael of Halsbtjby, L.C. . , . Now, it has been said, and said 
very truly, that “residue" and “remainder" are relative terms; 
you cannot tell what they mean until you have found out in relation 
to what they are used. If, as Collins, L.J., says, these woirds 
had been left by themselves and without an exposition of what they 
were to be read in relation to, there would have been considerable 
justice in the suggestion that you might read thorn as applicable 
to the residue of tho whole estate, after payment of its natural 
and just burdens. ... But when I como to look at the will itself, 

I must construe them us they stand in tho context, and in their 
grammatical meaning, and with reference to what is there said; 
and then, it seems to me, tho problem is solved without the smallest 
difficulty. . . . The observations of very learned Judges have been 
quoted to show that you must read all the words in every instrument 
with reference to the circumstances under which they are uttered or 
written. In one sense that is quite true. It is quite true that 
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where you are finding out persons or things — who are the persons 
designated by the will, and what are the things left by the will — 
you may find either the person or the thing by proper external 
evidence of what is referred to. . . . And here the odd thing is 
that the supposed ambiguous words which you are to construe are 
the words “ residue and remainder”, and yet, from fii*st to last, the 
learned counsel have refused to refer to the words “ residue and 
remainder” as they are used in the will. It is not “residue and 
remainder ” absolutely, and that is the fallacy of the whole argu- 
ment that has been addressed to your Lordships. It is the residue 
and remainder of a particular thing, and you cannot cut the phrase 
in two and pretend that it becomes ambiguous because you take 
one part of a phrase which is admittedly relative and treat it apart 
from the context in which it is, and the thing of which it purports 
to be the residue. And that is really the key to the whole matter. 

. . . Now, if I were to concede — ^what I certainly do not in this 
case, for I know nothing about it — that it is more probable that 
the testator would have treated the residue as being the residue of 
his whole estate, and not of this particular sum of which it is stated 
to be the residue, if he had had the facts and circumstances of his 
property before him; if I were to concede that, it would not help 
the present respondents, because, in the view I take, if you were 
to construe it with reference to any such question, it would be 
making a new will for him, and not construing the will which he 
has made. . . . The language, therefore is to my mind absolutely 
unambiguous. ... I confess 1 am confirmed in the view which I 
entertain, by the 24th section of the Wills Act, that I am to construe 
this will as if the condition of things to which it refers was that 
immediately before the testator’s death. I do not believe that for 
any such purpose as is now contended you have any right to go 
into the history of the testator’s property and see when he came 
into possession of it. 

Loud Davbt. ... No doubt the word “ residue ” is in itself a 
relative term ; but in this case the testator has himself told us the 
meaning in which he uses the word “ residue ”, and the subject- 
matter with reference to which the word “ residue ” is used, namely, 
it is to be the residue of the mortgage debts after the payment of 
the debts and funeral and testamentary expenses. Am I to change 
my opinion of the meaning of these words, which I think very plain, 
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because I know that at the time when lie math* his will the mortgage 
debts formed the bulk of his property ? 1 think not. 

Note . — In Bo Jlod<json ([1936] Ch. 203) Farwell, J., stated the 
conditions in which evidence of surrounding circuinstauct^a can be 
given to construe the meaning of terms used in wills: “I think that 
it comes to this : the duty of the Court in the first place is to read 
the will itself. The Court is bound in the first instance to read it, 
giving the words used their primary and proper meaning. The Court 
is then entitled to look at the surrounding circumstances. If the 
surrounding circumstances are such that the words of tho will, if 
construed in accordance with their primary meaning, are not apt to 
apply to any of the circumstanctw, then the CJourt is entitled, having 
regard to the surrounding circumstanccH, to see whether tho language 
used is capable of some meaning other than its ordinary meaning, 
not for the purpose of giving effect to whnt tho Court may think was 
the intention of the testator, but for tho purpose of giving effect to 
what the intention of tho testator is shown to bo from the language 
used having regard to the surrounding circumstances. In other 
words, the Court is not ontitlod to disregard the language which the 
testator has used in order to give effect to what the Court may think 
to have been the intention, but the Court is entitled to say that the 
words which the testator has used wt»re not inti‘ndod to have their 
primary meaning if the surrounding circumstances arc such as to 
lead inevitably to that conclusion,” 

In that case the testatrix's estate included both cash and National 
Savings certificates : by her will sho bequeathed ” my money ” to two 
persons ; there were no other legatees and she had no known relations. 
Evidence was admitted of the circumstances in which the testatrix 
had made her will in order to determine whether the word “ money ” 
could be given any other than its primary meaning. As the testatrix 
had money in the strict sense, it was held that “ money ” must bo 
given its natural meaning, and that the National Savings certificates 
did not pass under the will. 


BAYLIS Y. ATTORNEY-GENERAL. 
CHANCERY. 1741. 

2 Atkyns 239. 

Parol evidence is not admissible to supply total blanks in 
written documents, or to explain the meaning of words or 
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expressions so defective or ambiguous as to be meaning- 
less in themselves, by showing what a party to such 
document intended to say. 

A legacy was given to the ward of Bread Street, London, 

“ according to INlr. liis will It was hold that evidence could 

not be received to supply the blank. 

Loed Hardwicke, L. C. There are instances whore this Court has 
admitted parol evidence to ascertain the person intended by the 
testator, where he has been mentioned only by a nickname, or where 
there have been two persona who have had the same Christian name 
and surname ; but I do not remember any case whore the Court has 
gone so far, as to allow parol evidence of the intention of a testator, 
where there is only a blank. . • . 

Note . — clear and sharp distinotion must be drawn between a 
total blank, or an expression incapable of any meaning at all, and an 
expression which is capable of two or more meanings. It is submitted 
that the former is not truly an ambiguity, but the latter is. If so, 
there seems to be no need at all to talk of or consider ambiguities in 
laying down the very obvious rule that a parson must make his own 
document complete, and the Court will not do it for him, by specu- 
lating as to and supplying what he meant to say. So, in the case of 
Hunt V, Hort, 3 Br. C. C. 311, Thurlow considered that a bequest 

to “ Lady was equivalent to a total blank and that the 

name could not be supplied by parol evidence, and the same would 

doubtless be the case in a gift to “ Mrs. But in Abbot v. 

Massie, 3 Ves. 148, evidence was allowed to show the identity of 
“ Mrs. Gr.”, a partial or imperfect description ; and in Trice v. Page, 
4 Yes. 680, to show who “ Price ” was. Seo Vkipson, 680 — ^90. 


SMITH V. WILSON. 

KING’S BENCH. 1832. 

1 L. J. K. B. 194; 3 B. & Ad. 728; 37 R. E. 536. 

Pavol evldeuGe is admissible to interpret or translate a doou- 
ment or words or phrases therein, or to show that a word 
therein has been used with, and has acquired a special 
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and unusual meaning, in the locality or amonj? the persona 
In question, with reference to the subject-matter; unless 
a definite meaning has been given to such word or term 
by statute. 

In a lease it was providtvl that, ai tin* •*nil of ilu* tt*n»i flu* toiiatit 
should leave not Iohb than 10,000 rnhhitK on tin* pr4*iuist*s» ti» !*<* 
and paid for by the landlord, at Iho rat** of iJbO “ ju'i* thruisand 
It was held that ovidonn* was admisKiblo to sIm>w that tho of 

that part of the country, in countin/^ rahhit#^. wax to allow six Noon* 
to the hundred. 

The following is from thr 7xiir Journn! 

Loan Tentebobn, C,.T. . . , T think that, whon* in a d»t'd. or in 
a declaration, or other ploa<ling, a U'nn is nsod, to which an Act of 
Parliament has given a dejOinito meaning, the uki^ of the term will be 
governed by the moaning given by lh<* Act of Parliament. There i» 
no Act of Parliament which providt^H that an hniidn^d rabbits ahall 
consist of five score to the hundred. Then we must suppose that the 
parties to this dead used the word ** thousand *' with reforonoe to the 
subject-matter, according to the meaning which it received In that 
part of the country. I cannot say, tlien, tliat evidence to show” what 
was the acceptation of the term ** thotmand ”, with n»f«rt»n«n‘ to this 
subject-matter ought not to hav(» bctm nnu^ivtul at all. 

Pabke, J- I am of the saino opinion. I think the principle has 
been correctly laid down from the authorities, in the passage cited 
from Mr. Starkio’s book — ” Wlioro terms are used which aro known 
and understood by a particular class of persons, in a certain special 
and peculiar sense, evidence to that effect is admissible, for the 
purpose of applying the instrument to its proper subjeot-mattor.** 

Litteedalb and Taunton, JJ., concurred. 

Note , — ^It may bo said that this is but a case of translation of a 
document according to legal language. As foreign language might 
be translated by verbal evidence, so might local, Vscftntcal, obsoTefe, 
trade, or family, language bo translated, it would app^r. ” There 
IS no doubt that not only whore the language of the instruznent is 
such as the Court does not understand, it is competent to receive 
evidence of the proper meaning of that language, as when it is 
written in a foreign tongue ; but it is also competent, where technical 
words or peculiar terms, or indeed any expressions are used, which 
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at the time the instrument was written had acquired an appropriate 
meaning, either generally or by local usage, or amongst particular 
classes ” (Shore v. Wilson, 9 C. & F. 555). In l>e Be4che v. 
S. American Stores, Ltd. ([1935] A. C., at p. 158), where evidence 
was admitted that the expression “ payable in Chile in first class 
bills on London had a special mercantile meaning in Chile, Lord 
Sankey, L.C., stated three conditions precedent to the admissibility 
of such evidence ; “ (1) the evidence must not conflict with a 
statutory definition ; (2) the evidence must be of a usage common to 
the place in question ; and (3) the evidence must expound and not 
contradict the terms of the contract.*' 

See also the case of Morrell v. Frith, ante, p. 11, and cf. Be 
Haw, [1930] 1 Ch. 66- 


KEIiL V. CHARMER. 

CHANCERY. 1856. 

23 Bbav. 195; 4 W. R. 787. 

In ordev to interpret or ascertain the meaning of a written 
document, parol evidence may be given of the meaning 
or sense in which, not only words, but also signs, 
symbols, private marks, or nicknames, have been used. 
Such evidence may be given although the words, eto., the 
meaning of which is in question, appear to have been 
used with a particular meaning only by the person whose 
document is under construction; and not so used by any 
class of persons or in any locality. 

A testator gave legacies by his will as follows : “I give and 
bequeath to my son 'William the sum of i. x. x. ; to my son Robert 
Charles the sum of o. x. x . ; to my daughter Harriet Emily the sum 

of ; to my daughter Georgiana Five Hundred Pounds.’* 

Evidence was given by the shopman of the testator to the effect 
that the testator had carried on the business of a jeweller, in the 
course of which he had used certain private marks or symbols to 
denote prices or sums of money, and that, according to such marks 
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or symbols as used by him, i. x. x. moans £100 and <>. v. x. im ani 

£ 200 . 

Sib John IIomilly, M.lt., hold f-hat snch ovidoiu’*' was admis'tibh* 
to determine the amount of tin* first twt» 

Note. — Parol, or oxtrinsio, ovi<lt‘iiro has born ndmiftrd lo show 
the meaning of a groat variety of expressiotis. and nnmlHT of tin* 
cases wore summarised in former oditionH of this hook- They fbsd. 
however, rather with the* construction of the docnme'nts jnvrdvrd than 
with the question that alone coikntiih Hfudeuts of i*vid»*nc«\ iianudy 
when and for what purposes t^xtriiiBio ovidi-nn* is ndniissitdc to show 
the meaning of terms, ft has lictm thought lw*ttt*r now to omit tlirwi 
altogether. 

']^e question of admissibility of ovid«‘ncc has also arisen con* 
ceming Ademption and Rapotition of Lefisoieo. Th** ntftiifnhlc 
presumption of “ ademption " has Ixhui rofcrrwl to, ante, p. 26, 
Parol evidence is generally admissibln to rehut such pn^numption 
when it arises, but not to raise the prt'sumption. Bo, if two h*garipn 
are given by different instruments, whether of the same amount or 
not, the rule of construcMon. is that the l<*gat(*e tak<*s both, and 
evidence cannot be given to tho contrary ; unless the legacies am of 
the same aznount and also tho same motive is <*xp«*ssc<l for giving 
them, in which case there is a jnrmmpHtm that only one legacy is 
landed, and evidence may ho given to rebut such tjresumption 
(Hurst V. Beach, 5 Mad. 361). 

Extrinsic evidence is not admissible for the following purposest 

among others : — 

Pilling up a total blank (Baylis v. AtL^Ofsn., ante, p. 403). 

c ^ devise omitted by mistake (Newhunfh v. Newhurt/h, 

5 Mad. 364). ‘ '' ’ 

Proving what was intended by an unintidligiblo word (Goblet v. 
Beechey, 3 Sim. 24). 

412^^*^®^^^ person described (JMmarc, v. Hohello, 1 Ves. Jr. 

conflicting clauses in a will (Ulrich v. UtehfieM, 2 

Construing a will with reference to instructions given for pre- 
paring it (Goodinge v. (^odinge, 1 Ves. Sen. 230). 

Controlling a technical rule of verbal construction (Lane v. 
Stanhope, 6 T. R. 346). 

Raising a presumption (Rachfield v. Careless, 2 P. W. 167). 
Adding to, detracting from, or altering a will (Herbert v. Beid, 

16 Ves. Jr. 481). 

Roving intention, generally (Doe v. Hisoochs, 6 M. & W. 363). 
(On this matter generally, reference should bo made to the 
^ndard works, Wigram on Extrinsic Evidence in Interpretation of 
yynls, and Hawkins on Construction of WUls.) 
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REAL EYIDENCE. 

It has been stated (ante, p. 208) that the third kind of 
evidence recognised by the English law is that known as 
“ Real Evidence ”, or the evidence afforded by production of 
chattels or other physical objects for inspection by the Court. 

The Court most naturally expects to see, and is invariably 
allowed to see, such things as implements with which an 
alleged crime is said to have been committed, wounds or 
other damage alleged to have been inflicted, young persons 
whose age is in question, animals alleged to be vicious, 
writings alleged to have been tampered with, labels or devloes 
alleged to be an infringement, the premises in question in 
cases of obstruction of light, nuisance, or other injury, and 
the like. 

Even the conduct and demeanour of a witness in the 
witness-box, from which the Court may draw conclusions, 
may be considered real evidence. 

The necea^sity and reason for such evidence are indeed so 
obvious that there are few oases dealing with the matter, and 
even text-books on the law of evidence commonly neglect the 
subject. But, for the sake of completeness, it appears proper 
to refer shortly to the main features of such evidence. [For a 
detailed examination of this topic, see Best, 12th ed., §§28; 
196^214; and App. A., pp. 593—606; Taylor, §§ 554—566; 
Fhipson, 4r— 6, 8—10; Powell, Bk. II, Oh. X.] One of 
the most important points to be noticed is that dealt with 
in the second case given below — ^production of chattels or 
physical objects is not legally requisite in order to render 
parol evidence as to their nature admissible. Even if such 
production were easy, and manifestly the proper course, non- 
production would only be matter of observation or comment. 
This is so even although an important feature of the object 
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in question consisis of writiu" or \\or»i< ./i IIukK 
p. 352), so long as ii dors ma ri‘all\ ;niH»snit Jn u *’ 
in which case, us wo have st‘i‘n p. pari>I i ■ 

not allowed without satis f not only uoi'ninitiiit* inr tho orij,un;i]. 
It may indeed lx* a fun* question whether a particular physical 
object with words Inscribed on It is a document or not, Ou 
the one hand, ohjorts wiilund ;tin word, upon littun tu;»% !»»• 
documents, such as pu»<n‘s of \vi»oiI with uotriios only on Ihm* 
indicating tho <juaniit;v of goinls th‘li\t‘n‘«h sufh tho *' ni#*k' 
sticks” referred to in Sf<»tt's Anth|m»r\. (‘hupfor XV, ami 
the old Exchequer tallica in<li<'atin^ inom*\ paid in the snnn* 
manner. On the other hand, fla^s, huiincrs and t!u‘ liltr- with 
verbal inscriptiona, or laluds on Isdth'S <»r pritdcaji^cs, httaring 
descriptive words, would gt*nt*ra)Iy not bt* tlotuinituds. 

The well-known case oi A rntonj v. />(7f/wn>b* {I Strange fitHl, 
post, p. 412), illiistrat(*H the dlsadvantajEle of not producing an 
object when necessary* Thorn, ti (tlunim!y*KWtH‘pttr's lK»y sutul 
a goldsmith for detaining a which iite latter had taken 

from a ring found hy the forine.r. As Un* jew'i*l was not: 
produced, when the question iaune us to tho valia* f)f th(‘ jownl 
to be paid by tin* defendant, tho ovidenco of st^vt^ral jowollers 
was taken as to the value of the host j«*wel to Ot the Kocket, 
and such value was taken uh the tneasuro of tho duniugim. 

Real evidence generally requires some oral evidenoe to 
introduce It or to explain it, e.g., to prove wiiero tho object 
was found, its condition, or tho u.so to which it was put or 
to identify it. 

There Is danger In real evidence, ospooially with juries or 
persons inexperienced in judicial inquiruis. Although, prima 
facie, such evidence is most satisfactory, being directly 
addressed to tho senses of the tribunal, a jury may too readily 
draw conclusions from it. They may, in thoir natural horror 
or sympathy, oxcitod by the sight of a bloody weapon or 
serious wound, too readily connect it with the prisoner charged, 
and lose sight of the necessity of establishing a clear connec- 
tion, or showing that the object in question had actually been 
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used as alleged. Readers of Dickens will remember how the 
country folk in Barnaby Budge ** were satisfied that Queen 
Elizabeth had really stayed at the Maypole Inn, and had 
cuffed an unlucky page whilst standing on a mounting block, 
by merely being shown that there was such a mounting block 
outside the inn; and readers of the Bible will remember how 
the patriarch Jacob drew the hasty but erroneous conclusion 
that Joseph had been devoured by an evil beast, on the sight 
of his bloody coat of many colours. But when such evidence 
is strictly and carefully dealt nvlth and properly applied, it may 
fairly be said to be most reliable* 

Statutory recognition of real evidence appears in the pro- 
visions of the Children and Young Persons Act, 1933, s. 99 
(see posif p. 528j. 

Inspection ont of Court may also be had by special order, 
mainly under the provisions of the Juries Act, 1825 (see post, 
p. 432), and Order 50 of the Buies of the Supreme Court (see 
post, p. 546). 


lilNE y, TAYLOR. 

HERTFORD ASSIZES. 1862 . 

3 Foster & Finlason 731 . 

Evidence may be adduced by production in Court, for inspec- 
tion by the Judge or jury, of physical objects, such aa 
chattels, persons, animals, or objects with inscriptions 
or words thereon. Such evidence is known as ** Real 
Evidence 

In an action for knowingly keeping a fierce and mischievous 
dog, which bit and wounded the plaintiff, the defendant’s counsel 
proposed that the dog should be brought into Court, in charge of 
his keeper, to he inspected by the jury. Counsel for the plaintiff 
objected. 



REAL EVIDENCE, 


411 


Erlb, C.J. “ When I last went upon Circuit with the late 
lamented Lord Chief Justice Campbell, I recollect that, in a similar 
case, his Lordship allowed the dog to be brought into Court ; I see 
no objection to it.** 

The dog was accordingly brought in, led by his keeper, with a 
chain. The jury had him brought up to them, and at their desire 
the keeper let go of him. They examined him, and appeared to be of 
opinion that, from the expression of his eyes and other indications, 
he was not of a vicious disposition, 

EauB, C.J. (to the jury), said they “ might judge partly from 
their knowledge of dogs and their own observanoe of the animal in 
question 


R. ¥. FRANCIS. 

CROWN CASES RESERVED. 1874. 

L. E. 2 0. C. E. 128; 43 L. J. M. 0. 97; SOL. T. 603; 
22 W. E. 663; 12 Cox C. 0. 612. 

Non-produotlon of a chattel or physioal objeot, vhloh might 
conyeniently be produced for inspection by the Court, 
does not render oral eiridenGe respecting the same 
inadmissible. Such non-produotion is only a matter for 
obsenratlon or orltiolsm; going merely to the veight, not 
to the admissibility, of the oral evidence. 

The prisoner was indicted for false pretences, by having falsely 
represented a ring to be a diamond ring. In order to prove his 
guilty knowledge, evidence was admitted of attempts on other 
occasions to obtain money on a false ring, at Leicester. It was held 
that oral evidence of the nature of such ring was admissible although 
it was not produced in Court. 

The following is from the Law Journal : — 

Loan Coi/BaiDGE, C.J. (delivering the judgment of the Courts 
Lord Coleridge, C.J., Blackburn and Lush, JJ., Pigott and 
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CuEASBY, BB.). ... It was objected that the evidence of what took 

place at Leicester was not properly received, because the cluster ring 
which he there attempted to pass was not produced in Court, and 
that the evidence of two witnesses who saw it, and swore to its being 
false, was not admissible. No doubt if there was not admissible 
evidence that this ring was false it ought not to have been left to 
the jury ; but though the non-production of the article may afford 
ground for observation more or less weighty, according to circum- 
stances, it only goes to the weight, not to the admissibility, of the 
evidence, and no question as to the weight of this evidence is now 
before us. Where the question is as to the effect of a written instru- 
ment, the instrument itself is primary evidence of its contents, and 
until it is produced, or the non-production is excused, no secondary 
evidence can be received. But there is no case whatever deciding 
that, when the issue is as to the state of a chattel, e.g., the soundness 
of a horse, or the equality of the bulk of the goods to the sample, 
the production of the chattel is primary evidence, and that no other 
evidence can be given till the chattel is produced in Court for the 
inspection of the jury. The law of evidence is the same in criminal 
and civil suits. 

Note . — See also B. v. Hunt, ante, p. 352. 


ARMORY V. DELAMIRIE. 

KING’S BENCH. 1722. 

1 Strange 505 . 

Hon-productlon of a chattel or physical object, by a party 
who could produce it, or who has prevented himself from 
producing it, may induce the Court to discredit his 
evidence concerning it, and even to presume the strongest 
against him. 

“ The plaintiff being a chimney sweeper’s boy found a jewel and 
carried it to the defendant’s shop (who was a goldsmith) to know 
what it was, and delivered it into the hands of the apprentice, who, 
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under pretence of weighing it, took out the stones, and calling to 
the master to let him know it came to three halfpence, the master 
offered the boy the money, who refused to take it, and insisted to 
have the thing again, whereupon the apprentice delivered him back 
the socket without the stones. And now in trover against the master 
these points were ruled ” by 

Sib John Pbatt, C.J. 1. That the finder of a j(‘wcl, though ho 
does not by such finding acquire an absolute property or ownersliip, 
yet he has such a property as will enable him to keep it against all 
but the rightful owner, and consequently may maintain trover. 

2. That the action will lay against the master, who gives a credit 
to his apprentice, and is answerable for his neglect. 

3. As to the value of the jewel, several of the trade wore ex:amined 
to prove what a jewel of the finest water that would fit the socket 
would be worth,' and the Chief Justice directed the jury, that 
unless the defendant did produce the jewel and show it not to be of 
the finest water, they should presume the strongest against him, and 
make the value of the best jewels the measure of their damages, 
which they accordingly did. 
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THE ADDUCTION OF EVIDENCE. 

The proceedings, necessary or proper for the purpose of 
bringing evidence before the Court, would seem to be more 
appropriate for discussion in Books on the Procedure of the 
Courts. It may, however, be well to set out in this place 
some short account of the proceedings in ordinary civil and 
criminal cases, for adduction of evidence (i) before trial, 
(iij at trial, and (iii) on appeal. 


I. EVIDENCE BEFORE TRIAL. 

(a) In Civil Cases. 

In ciTll oases It is unusual to take evidenoe Itefore trial. 

The witnesses must generally be “ examined viva voce and 
in open Court ” (0. 37, r. 1, poaf, p. 540). But various 
provisions are made for taking evidence before trial. In the 
High Court OYldenoe may be so taken by the following methods. 

1. Affidavits. These may be of the evidence generally, by 
agreement in writing between all parties ; or of particular 
facts, by order of Court, under O. 30, r. 2, post, p. 537, and 
O. 37, r. 1, post, p. 540, or in references under the Arbitration 
Act, 1934, s. 8 (1), and Schedule I, post, p. 533. 

2. Commissions. Depositions may be taken by examina- 
tion of witnesses before a commissioner or examiner, under 
O. 30, r. 2, post, p. 537, and O. 37, r. 1, post, p. 540, or 
before the Court, Judge, officer of the Court or any other 
person, at any place, under O. 37, r. 5, post, p. 541 ; or in 
references under the Arbitration Act, 1934, s. 8 (1), and 
Schedule I, post, p. 533. Such order is generally made only 
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in oases where the witness is abroad, or is unable to attend the 
trial owing to age, illness, or physical incapacity. Whero the 
witness is abroad, tlie High Court has power to issue a com- 
mission, request or order to examine witnesses for the purpose 
of proceedings in a county court. (County Courts Act, ni34, 
s. 82, post, p. 534.) The examination in England is generally 
taken before an examiner of the Court, or a practising lawyer. 
As to the procedure in such matters, see O. 87, rr. 7 et soq.^ 
post, p. 541, and the Evidence by Commission Acts, 1848 and 
1859, post, pp. 435, 440. As to iho circuiustancea in which 
depositions in civil cases may be put in evidence at the trial, 
see 0. 37, r. 18, post, p. 542. 

3. Ldttera of Request. An order may be made for the issue 
of a request *’ in lieu of a commission, under 0. 37, r. 6a., 
post, p. 541. This process is used when the evidence is 
required of a witness resident in certain countries which object 
to the administration of an oath by anyone except their own 
officials, e.g., Austria, Germany, Russia and Sweden. A 
request is also frequently issued to Colonial and Indian 
Courts. It is addressed to the tribunal of the other country 
asking the Judges thereof to order the evidence to be taken 
and remitted to the .High Court. 

4. Interifogatovles. An order may bo made for any party to 
deliver interrogatories in writing for examination of opposite 
parties, under 0. 31, rr. 1, 2, post, p. 537. The answers 
by affidavit, may be put in evidence at the trial, as provided 
by 0. 31, rr. 8, 24, post, p. 538. 

5. Perpetuation of Testimony. Proceedings may be taken 
for perpetuating testimony in certain cases for use in a 
subsequent action, under O. 37, r. 35, post, p. 543. 

As regards other civil Courts, reference should be made to 
books on the practice thereof. 

(b) In Criminal Oases. 

In oases of Indictable offences depositions are alvays taken 
by the Justices before whom a person is charged. This is 
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generally under the i)rovisions of tlie Indictable Offences Act, 
1848, and the Criminal Justice Act, 1925. Several other 
provisions have also been made for taking depositions in 
crinoinal cases; and for the perpetuation of testimony. The 

chief provisions are the following: — 

1. The Indictable Offences Ji-ot^ 1848^ by section 17, posit, 
p. 438, provides for the taking of depositions on behalf of the 
prosecutio7i in all cases of indictable offences. 

2. The Criminal Law Amendment Act, 1867, by section 6, 
post, p. 454, provides for perpetuating the testimony of 
witnesses who arc dangerously ill, and specifies the circum- 
stances in which it may be given in evidence at the trial. 

3. The Coroners Act, 1887, by section 1. post, p. 470, 
provides for the taking of depositions of all persons tendering 
evidence on inquests held before coroners. As to their admis- 
sibility in evidence in criminal trials, see post, p. 470, note. 

4. The Children and Young Persons Act, 1933, by section 42, 
post, p. 527, provides for the taking of depositions in certain 
cases of children or young persons whose attendance before a 
Court would involve serious danger to life or health, and by 
section 43 specifies the circumstances in which they are admis- 
sible in evidence on trial, post, p. 528. 

5. The Criminal Justice Act, 1925, by section 12 (replacing 
section 3 of the Criminal Law Amendment Act, 1867), post, 
p. 510, provides for the taking of depositions on behalf of the 
accused person, in all cases of indictable offences- 

The duties of the justices in taking depositions, under 
the Acts of 1848 and 1925, supra, may be thus summarised. 
They must: — 

1. Take the evidence of the witnesses for the prosecution, 
in the presence of the accused, allowing him to cross-examine 
and putting such evidence into writing, cause it to be read to 
the witnesses in the presence of the accused, and signed by 
them, and sign it themselves. {Indiciahle Offences Act, 1848, 
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s. 17, post, p. 438, and Criminal Justice Act, 1025, s. 12 (1) 
and (7), post, pp. 510, 512.) 

2. Bead the oharge to the accused and explain its nature 
to him in ordinary language, inform him that he has the 
right to call witnesses and give evidence on his own behalf, 
and ask him whether he wishes to say anything in answer, 
warning him that he need not do so, but that what he says 
may be given in evidence on his trial, and giving him clearly 
to understand that he has nothing to hope from any promise 
of favour and nothing to fear from any throat which has been 
held out to him to induce him to make any admission or 
confession. {Criminal Justice Act, 1925, s. 12 (2) and (3), 
post, p. 510, replacing the Indictable Offences Act, 1848, 
s. 18.) 

3. Take down in writing what he says in answer to the 
charge, read it over to him, sign it themselves, and cause 
him to sign it, if he so desires. (Criminal Justice Act, 1925, 
8. 12 (4), post, p. 510.) 

4. Ask him whether he desires to give evidence on his 
own behalf and whether he desires to call wdtnesses, take 
down in writing any such evidence, cause it to be read to 
the witnesses in the presence of the accused and signed by 
them, and sign it themselves. (Criminal Justice Act, 1925, 
s. 12 (5) and (7), post, pp. 511, 512.) 

It will be observed that the prisoner's statement, under 
para. 3 above, is unsworn, and is not strictly a deposition, 
but it is practically treated as part of the depositions and is 
read at the trial by the prosecution, whether it is in his 
favour or not. But it should be distinguished from the 
unsworn statement of the prisoner made at the trial itself, 
the right to make which is recognised and preserved by the 
Criminal Evidence Act, 1898, s. 1 (h), post, p. 481. 

As to the circumstances in which depositions taken under 
these Acts may be put in evidence at the trial, see Criminal 
Justice Act, 1925, s. 13, post, p. 612. 




27 
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II. EVIDENCE AT TRIAL. 

(a) In Civil Gases. 

Jl witness is generally brought to Court and called by the 
party desiring bis evidence ; not by the Court or any ofi&cial. 
There seems to be some doubt as to the power of the Judge 
to call a witness not called by the parties. It was indeed said 
by Lord Esher, M.B., in Goulson v. Dishorough*^ [1894] 2 
Q, B. 316, that the Judge mig'ht himself call a person who 
happened to be in Court and was not called by either side, 
in order to discover the truth, especially if the jury desired it. 
This dictum was disapproved in lie Enoch, [1910] 1 K. B. 
327, from which case it would appear that a witness can only 
be called by consent of the parties, in a civil case. The parties 
can surely have the case decided solely upon the evidence or 
material they choose to bring before the Court. And it appears 
that a person, who has not been subpoenaed as a witness, but 
who is present and is called by one of the parties as a witness, 
can decline to give evidence in a civil case (B. v. Sadler, 
4 C. & P. 218). The party against whom a witness is called 
may object that he Is incompetent. The objection should be 
made as soon as such incompetency appears; before he is 
sworn or examined on the voir dire if possible. But the 
objection may be taken at any time; even after he has 
answered certain questions, the answers to which may be 
struck out and disregarded if he is held by the Judge to 
be incompetent {Jacobs v. Layhorn-, j) 08 f, p. 422; R. v. 
Whitehead, L. B. 1 C. C. B. 33). 

The attendance of witnesses is compelled, generally, by a 
writ of subpoena ad testificandum, if to give evidence merely, 
or subpoena duces tecum, if to produce documents, issued in 
the High Court, under the provisions of O. 37, rr. 26 — 34a, 
of the Buies of the Supreme Court, and in other Courts by 
various rules applicable thereto. As to trial by referee, see 
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the Arbitration Act, 1889, s. 18 (post, p. 472), and O. 36, 
r. 49, post, p. 540. In the case of a witness out of the 
Jurisdiction of the High Court, a subpoena in a special form 
must be issued under the Judicature Act, 1925, s. 49, post, 
p. 506. A witness in prison is generally brought up by a 
writ of habeas corpus ad testificandum or by a warrant or 
order of a. Judge of the High Court, whoso power extends to 
arbitrations (Arbitration Act, 1889, s. 18, post, p. 472). A 
County Court Judge may issue an order for the attendance 
of a prisoner before the county court (County Courts Act, 
1934, s. 83, post, p. 534). 

A party to an action may subpeena any person as a witness 
without leave, but the Court can set aside a subpoena issued 
improperly or being an abuse of the process of the Court (B. v. 
Baines, post, p. 420). 

(b) In Criminal Cases. 

As in a civil case, a witness is generally brought to Court 
and called by the party desiring his evidence, the prosecutor 
or the accused; not by the Court or any ojBacial. The Judge 
has, in a criminal case, however, a greater power of calling 
a witness not called otherwise, as he is charged with the 
public duty of inquiring into the offence, and cannot be 
restricted to the evidence or material which the parties choose 
to bring before the Court {R. v. Harris, post, p. 424). It 
appears also that a person who has not been subpoenaed as a 
witness, but who is present and is caUed for the prosecution or 
the defence, cannot decline to give evidence in a criminal case 
(R. V. Sadler, 4 O. & P. 218). The remarks mad© above as 
to objections to competency equally apply to criminal oases. 

The attendance of witnesses is compelled, generally, by 
recognisances, whereby witnesses are bound over to appear at 
the trial by the justices who committed the accused for trial, 
under the Indictable Offences Act, 1848, s. 20, post, p. 439, 
and the Criminal Justice Act, 1925, ss. 12 and 13, post, 



420 


ADDVGTIOlS! OF EVIDEISIOE. 


p. olO. Other witnesses can be compelled to attend by 
subposna, issued by the Clerk of Quarter Sessions or Assize, 
or from the Crown Office. 


III. EVIDENCE ON APPEAL. 

(a) In Civil Cases. 

Evidence is brought before the Court of Appeal in accord- 
ance with the provisions of O. 58, rr. 4, 11, 13, post, p. 646; 
before the Divisional Court, on appeal from an inferior Court, 
in accordance with the provisions of 0. 59, r. 8, post, p. 647. 

(b) In Criminal Cases. 

Evidence is brought before the Court of Criminal Appeal 
in accordance with the provisions of the Criminal Appeal Act, 
1907, ss. 8, 9, 16, post, p. 489, 


B. V. BAIBES. 

KING’S BENCH. 1908. 

L. E. [1909] 1 K. B. 268; 78 L. J. K. B. 119; 
100 L. T. 78; 26 T, L. E. 79. 

A party to le^al proceedings may subpoena any person as a 
witness, witliout leave of the Court. But the Court has 
Jurisdiction to interfere and set aside a subpoena where 
it is satisfied that its process is being used for Indireot 
or improper objects or is being abused. 

The defendant issued and served subpoenas commanding the 
Prime Minister, the Rt. Hon. H. H, Asquith, and the Home 
Secretary, the Rt. Hon. H. J. Gladstone, to attend and give evidence 
at the Leeds Assizes, on the trial of an indictment against him for 
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breach of the peace and unlawful assembly. IMi*. Ascj^^i^h and Mr. 
Gladstone applied to the King’s Bench Division for an order that 
the subpoenas served on them should bo set aside c>n the ground 
that the issue thereof was an abuse of tho i)i*ocess Qf the Court; 
supporting their application by affidavits to the effect (inte?' alia) 
that they were unable to give any relevant ovidoncOj "that they had 
so informed the defendant’s solicitor, that no application had been 
made to either of them for any proof, and that thojr believed the 
subpoenas to have been issued, not with any bona fide belief that 
they could give any material evidence, but for purposos of vexation. 
The Court set aside the subpoenas. 

The following is from the T/nw JtepoHs: — 

Bigham, J. . . . There can be no doubt as to the jurisdiction of 
the Court to interfere where it is satisfied that its pi-ocess is being 
used for indirect or improper objects. It must not be supposed that 
the position which the applicants occupy affords them any privilege. 
They stand in the same position as any other of Jlis Majesty’s 
subjects. But the Court has to inquire whether its process has been 
issued against them with the object and expectation on reasonable 
grounds of obtaining from them evidence which can be relevant. 
What are the facts? (His Loixlship here considered the facts.) I do 
not believe, as a matter of fact, that they saw oi' coulc^ have seen or 
that they heard or could have hoard anything that ca.n be material 
to the inquiry at Leeds. Wo have boforo us tho aflfidavits of the 
applicants, in which they both swear that they are wholly unable 
to give any evidence which can possibly be relevant to any issue 
which may arise. I believe that to bo true. Thorefoi>G it would be 
an idle waste of time and money to require thorn to go down to 
Leeds to give evidence. The applicants further say that no appli- 
cation has been made to them by tho defendants for any proof of 
the evidence to be given by them. This statement satisfies me that 
this process has not been issued for the simple and proper purpose 
of obtaining evidence, but for a different and ulterior purpose, a 
purpose to which the process of tho Court ought not to be applied. 
It is sufficient to say, first, that I am satisfied that neither of the 
applicants can give relevant evidence ; and, secondly, that the pro- 
cess of the Court has not been issued for the purpose of obtaining 
relevant evidence, but for other reasons. 

Walton, J. I agree. There is no doubt that this Court has 
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juiisdiction to entertain this application. There is no distinction 
on this point between civil and criminal proceedings. . , . TJhU 
case must not be taken as a precedent establishing any rule that a 
person can, by swearing that he can give no relevant evidence, get a 
subpoena set aside. Ministers of the Crown have no special privilege. 
But these subpoenas are not bona fide required for the purpose of 
obtaining any evidence that can be relevant. Our decision in no way 
interferes with the power of the Judge at the trial, if anything arises 
which leads him to think that the attendance of these gentlemen is 
necessary — although it is difficult to see how anything can arise to 
induce him to think so — to make an order for them to attend. 


JACOBS T. LAYBORN. 

EXCHEQUER. 1843. 

11 M. & w. esf). 

An objection to the competency of a witness noay be taken 
whenever his inoompetenoy appears. It may be taken 
even after he has been allowed to go into the witness-box, 
has been sworn, and has answered certain questions. 

A witness was called on behalf of the defendant and allowed to 
answer several questions. The plaintiff’s counsel then interposed 
and asked him whether he was not responsible for the costs of the 
defendant’s attorney, and, on his answering in the affirmative, 
objected to him as incompetent (as the law then stood, he being 
an interested party). The defendant’s counsel contended that the 
objection came too late, as the witness ought to have been examined 
on the “ uoir dire”. The objection was overruled and the evidence 
received, the defendant obtaining a verdict. On an application for 
a new trial, the plaintiff’s counsel contended that the practice was 
to allow such objection whenever the incompetency was discovered. 
This was held to be so, and a new trial was ordered. 

Lonn Abingeb., C.B. . . . The plaintiff’s counsel have furnished 
us with a proof of the antiquity, at least, of the practice contended 
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for by them. They have shown lliat it has beou rocognisod by Uio 
high authority of Lord Kitvj (soo note, poxi) . . . and confirmed 
afterwards (on the Trial of Lord Lovatj 18 St. Tr. 596) i)y the O|)inion 
of Lord HardmeJee, one of the grcai^ost Judg(‘H who over presided in 
this country, not only on tho law, but on the reason of the law. 'Fo 
this I can add the testimony of tny own experience, which has been 
of more than forty years, that, whenever a witness was discovered 
to be incompetent, the Judge always struck the evidence whicii he 
had given out of his notes. T have known both Lord ICllcnhortHttf/h 
and Mr. Baron Bayley erase whole pages in this way ; and it was not 
the practice to swear t.lui witness on tlio voir dirCf unless siMScially 
required by the party against wliom ho appeared. ... In Courts 
of Equity, also, it is every day’s practice to object to a witness as 
incompetent, whenever his incompotency ajjpoars. . . . The reason 
of the practice rests on this ground, — tho Jaw will not allow a 
verdict to stand which has boon obtained on the ovidenco of a person 
whom tlie rules of law liavo declared incompotout to give ovidoiico. 
Historians and others may rocoivo all kinds of evidence of facts, 
hearsay as well as any other j but with juries it is otherwise, for 
the law (wliether wisely or not it is unnecessary to discuss) excludes 
all testimony that it considers dangerons. . . , Thoro is no statute 
which says that the incompotoncy of a witness must bo determined 
by an examination on tho voir dire ; vrliou a man is examined on 
the voir dire, the examination is only to satisfy tho conRcionce of tho 
Judge, the jury having nothing to do with it. Now a witness may, 
on his examination on the voir dire, appear perfectly competent; 
and the circumstances showing him not to be so may appear after- 
wards. Suppose, .for instance, a man examined on tho voir dire 
were, in answer to questions put to him, to swear distinctly that 
he had never been convicted of felony or porjury, he is then prima 
facie competent, and is sworn in chief ; but whilo his examination 
is being proceeded with, the attorney for tho party against whom ho 
appears goes away, aiid fetches tho record of his conviction — is not 
the opposite counsel to be permitted to quostion him anew as to 
that conviction? So, in any other case, I do not see why counsel 
should be restrained from inquiring at any moment into the witness's 
competency ; and, if they see that he is swearing falsely, excluding 
his testimony if they can. A counsel who knows of an objection to 
the competency of a witness may very fairly say, “ I will lie by, and 
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see whether he will speak the truth; if he does not, I will exclude 
his evidence I see no hardship or injustice at all in that course. 
In short, there is ample authority to show that the ancient, if not 
universal, practice has been to allow objections of this kind to be 
taken as was done in this case. ... 1 think, also, that there is much 
weight in the observation of my Brother liolfc, that the question of 
competency is not for the jury; so that, in every case where any 
question is raised about it, there ought properly to be an inquiry 
made of the witness, who should be sworn “ to make true answer to 
all such questions as the Court should demand of him ” ; in other 
words, that an examination on the voir dire may be instituted at any 
period of the examination. For the sake of convenience, it is the 
usual practice to swear him, in the first instance, to give his evidence 
in the cause, and the peculiar form of the oath administered on the 
voir dire arises from the circumstance, that the points to which the 
witness is about to be examined are not evidence in the cause. It 
may be very proper to interpolate that oath at any period of the 
examination of the witness that justice may require, and this con- 
sideration will reconcile all the diflGLculties which have been raised. 

Rolf®, B., concurred. 

Note. — ^The case referred to above as that in which Lord Chancellor 
King is said to have recognised the rule in question was NeedJiam 
V. Smith, 2 Vem. 463, decided in 1704, before Lord Keeper Sir 
Nathan Wright, ten years before Lord King became a Judge. 

Conviction for felony or perjury does not now, of course, render 
a witness incompetent, but goes only to credibility. 


R. Y. HARRIS. 

COURT OF CRIMINAL APPEAL. 1927. 

L. E. [1927] 2 5 . B. 587; 96 L. J. K. B. 1069; 137 
L. T. 535; 9l J. P. 162; 43 T. L. R. 774; 28 Cox 
C. C. 432; 20 Cb. Apr. R. 86. 

A Jnd^e at a criminal trial has the right to call a witness not 
called by either the prosecution or the defence, but after 
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the defence is closed he should only do so where a matter 
has been raised ex improviso on the part of the prisoner. 

The appellant was tried together with four other porsoiiB before 
the Becorder of Liverpool. Two of the prisoners wore charged witli 
stealing and pleaded guilty ; the ax)pollant and tho two otlujr 
prisoners were charged with receiving ami pleaded, not guilty. After 
the appellant had given evidence denying guilty knowledge and had 
closed her case, the Becorder called oiuj of the prisoners who had 
pleaded guilty but had not yet been floiitencod, who gave ovideuco 
against the appellant, and she was duly convicted. It was held that 
in this particular case this course was irregular, and tho conviction 
was quashed. 

The following is from the Law — 

Avobt, J. (delivering the judgment of the Ooiirlj Loan Hbwaiit, 
C.J., Avoay and Salttkh, JJ.). Two questions arise for our deter- 
mination in this case. The first is wlndln'i* tho course taken by the 
Becorder in calling the prisoner Benton as a witness when tho case 
for the defence had closed was in accordance with tlio woll-rocognisod 
rule that governs proceedings at criminal trials. . . , 

. As to the first point, it has been clearly laid clown by the Court 
of Appeal in Be Enoch and Zarelshij, Ifock <fr Co. ([1910] 1 K. B. 
327) that in a civil suit the Judge has no right to oall a witness 
not called by either party, unless ho docs so with the consent of 
both of the parties. It also appears to bo clearly established that 
tl)e rule does not apply to a criminal trial whore the liberty of a 
subject is at stake and where the sole object of tho proceedings is to 
make certain that justice should be done as between the subject and 
the State, The cases of Jt. v. Chupmath (8 C. & P. 558) and B. v. 
Holden (8 C. & P. 606) establish thc^ proi^osition that the presiding 
Judge at a criminal trial has tho right to call a witness not called 
by either the prosecution or the defence, and witliout tho consent of 
either the prosecution or the dcfoiice, if in his opinion this course 
is necessary in the interests of justice. It is true that in none of 
the cases has any rule been laid down lizoitiug the point in the 
proceedings at which the Judge may exercise that right. But it is 
obvious that injustice may be done to an accused person unless some 
limitation is put upon the exercise of that right, and for the pui^pose 
of this case we adopt the rule laid down by Tindal, G.J., in JB. v. 
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Frost (4 St. Tr. (n.s.) 86, 386), where the Chief Justice said: 
‘‘There is no doubt that the general rule is that where the Crown 
begins its case like a plaintiff in a civil suit, they cannot afterwards 
support their case by calling fresh witnesses, because they are met 
by certain evidence that contradicts it. They stand or fall by the 
evidence they have given. They must close their case before the 
defence begins; but if any matter arises ex i^nprovisOf which no 
human ingenuity can foresee, on the part of a defendant in a civil 
suit, or a prisoner in a criminal case, there seems to me no reason 
why that matter which so arose ex improviso may not be answered 
by contrary evidence on the part of the Crown.” That rule applies 
only to a witness called by the Crown and on behalf of the Crown, 
but we think that the rule should also apply to a case where a wit- 
ness is called in a criminal trial by the Judge after the case for the 
defence is closed, and that the practice should be limited to a case 
where a matter arises ex improviso, which no human ingenuity can 
foresee, on the part of a prisoner, otherwise injustice would ensue. 
As great a Judge as Bramwell, B., said, in B. v. Haynes (1 F. & F. 
666), when it was proposed, after witnesses had been called for the 
defence and counsel had replied on behalf of the prosecution, to call 
another witness fox the prosecution : “ It is quite clear that counsel 
cannot call him, as the cases are closed ; and if it were allowed, it 
would necessitate two more speeches. The only doubt I have is, 
whether I should examine him, as to which I will consult my brother 
Crompton.” Having done so, he continued: “We are both of 
opinion that it is better to abide by the general rule, and that it 
would be inexpedient to allow this fresh evidence to be gone into 
after the close of the whole case.” 

{The Judge then considered the imibiviUnr facts of the case.) 

In the circumstances, without laying down that in no case can 
an additional witness be called by the Judge after the case for the 
defence has been closed, we are of opinion that in this particular 
case the course that was adopted was irregular, and was calculated 
to do injustice to the appellant Harris. 
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PART II. 

STATUTES ON EVIDENCE. 


ACT OF SUPREMACY, 1558. 

1 FAAZ. (!. 1. 

21. No porsoii or persons shall be hereafter indicted or arraigned 
for any offences made, ordained, revived, or adjudged by this Act, 
unless there be two sufficient witnesses or more to testify and declare 
the said offences whereof he shall bo indicted or arraigned ; and the 
said witnesses or so many of them as shall bo living and within this 
realm at the time of the arraignment of such person so indicted, 
shall be brought forth in porson, face to faco before the party so 
arraigned, and there shall testify and doclaro what they can say 
against the party so arraignt‘d, if ho require the same. 

Note . — This is one of the four cases in which two witnesses arc 
required for corroboration. horeon, anfej p. 166. 


SHOP BOOK DEBTS ACT, 1609. 

7 Jao. 1, c. 12. 

Whereas divers men of trades and handicraftsmen keeping shop- 
books, do demand debts of their customers upon their shopbooks 

long time after the same hath been due, and when as they have 
supposed the particulars and certainty of the wares delivered to 
be forgotten, then either they themselves or their servants have 
inserted into their said shopbooks divers other wares supposed to be 
delivered to the same parties or to their use, which in truth never 
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were delivered and this of purpose to increase by such undue means 
the said debt: And whereas divers of the said tradesmen and 
handicraftsmen having received all the just debt due upon their said 
shopbooks, do oftentimes leave the same books uncrossed or any way 
discharged, so as the debtors, their executors or administrators are 
often by suit of law enforced to pay the same debts again, to the 
party that trusted the said wares or to his executors or adminis- 
trators, unless he or they can produce su£S.cient proof by writing or 
witnesses of the said payment that may countervail the credit of the 
said shopbooks, which few or none can do in any long time after 
the said payment : Be it therefore enacted by the authorities of this 
present Parliament, that no tradesman or handicraftsman keeping 
a shopbook as is aforesaid, his or their executors or administrators, 
shall after the Feast of St. Michael the Archangel next coming, be 
allowed, admitted, or received to give his shopbook in evidence in any 
action for any money due for wares hereafter to be delivered or for 
work hereafter to be done, above one year, before the same action 
brought, except he ox they, their executors or administrators shall 
have obtained or gotten a bill of debt or obligation of the debtor 
for the said debt, or shall have brought or pursued against the said 
debtor, liis executors or administrators some action for the said debt, 
wares or work done, within one year next after the same wares 
delivered, money due for wares delivered, or work done. 

Provided always, that this Act or any thing therein contained 
shall not extend to any intercourse of traffic, merchandizing, buying, 
selling, or other trading or dealing for wares delivered or to be 
delivered, money due or work done or to be done between merchant 
and merchant, merchant and tradesman, or between tradesman and 
tradesman, for anything directly falling within the circuit or com- 
pass of their mutual trades and merchandizes ; but that for such 
things only they and every of them shall be in the case as if this 
Act had never been made ; anything herein contained to the contrary 
thereof notwithstanding. 

Note . — Although this Act appears to have been for a long time 
ignored in practice, it seems proper to include it here owing to its 
express recognition by the Statute Law Revision Act, 1863 (26 & 27 
Yict. c. 125), which made the provision perpetual. It appears dear 
that at the time of the passing of the Statute such books were treated 
as admissible in evidence, a practice characterised by Mr. Best as 
“ a violation of the rule, alike of law and common sense, that a man 
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shall not be allowed to manufacture evidence for himself ” (s. 603). 
For the history and explanation of this topic, see Fhij^son^ 222 —3. 

For the cases in which shop books are otherwise available in 
evidence, see postj p. 652. 


STATUTE OF FRAUDS, 1677. 

29 Car. 2, c. 3. 

4. No action shall be brought whereby to charge any executor 
or administrator upon any special promise to answer damages out of 
his own estate or whereby to charge the defendant upon any special 
promise to answer for the debt, default or miscarriages of another 
person or to charge any person upon any agreement made upon 
consideration of marriage or upon any contract or mle of lands, 
tenements, or hereditaments, or any interest in or concerning them 
or upon any agreement that is not to be performed within the space of 
one year from the making thereof unless the agreement upon which 
such action shall be brought or some memorandum or note thereof,, 
shall be in writing and signed by the party to be charged therewith 
or some other person thereunto by him lawfully authorised. 

Note. — The words in italics in s. 4, together with ss. 7, 8, and 9 
of this Act have been repealed by the Law of Property Act, 1925, 
which, as do several other sections of this Act, requires writing for 
certain transactions; but s. 4 requires merely written evidence of 
the transaction, which may itself be oral. Of. the Sale of Goods- 
Act, 1893, s. 4 (which replaced s. 16 of this Act), post, p. 475, and 
the Moneylenders Act, 1927, s. 6, post, p. 516. 


TREASON ACT, 1698. 

7 & 8 Will. 3, c. 3. 

2. No person or persons whatsoever shall be indicted, tried or' 
attainted of high treason, whereby any corruption of blood may or 
shall he made to any such offender or offenders, or to any the heir 
or heirs of any such offender or offenders or of misprision of such 
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jbreason but by and upon the oaths and testimony of two lawful 
witnesses, either both of them to the same overt act or one of them 
to one and the other of them to another overt act of the same 
treason, unless the party indicted and arraigned or tried 
willingly, without violence in open Court confess the same. 

Note . — ^Treason is one of the four cases in which two witnesses are 
required for corroboration. See hereon, ante, p. 156. 


BLASPHEMY ACT, 1697. 

9 Will. 3, c. 35. 

If any person or persons having been educated in or at any time 
having made profession of the Christian religion within this realm 
shall by writing, printing, teaching, or advised speaking deny any 
one of the persons in the Holy Trinity to be God or shall assert or 
maintain there are more gods than one, or shall deny the Christian 
religion to be true, or the Holy Scriptures of the Old and New 
Testament to be of divine authority, and shall upon indiotment or 
information in any of his Majesty’s courts at Westminster, or at 
the assizes be thereof lawfully convicted by the oath of two or more 
credible witnesses such person or persons for the first offence shall 
be adjudged incapable and disabled in law to all intents and pur- 
poses whatsoever to have or enjoy any of&ce or ofl&ces, employment 
or emplosrments, ecclesiastical, civil, or military or any part in them 
or any profit or advantage appertaining to them or any of them. . . . 
(Then follows a similar provision as to second convictions as 
aforesaid ”.) 

Note , — ^This is one of the four cases in which two witnesses are 
required for corroboration. See hereon, ante, p. 156. 
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TREASON ACT, 1796. 

:•]() Gbo. ;t, c. 7. 

1. ... If any person or porBOiio whatBoovor after tho day of the 
j.fa 5 siiig of this Act, during tho natural Ufo of our most greoc-ious 
sovereign lord the King (whom Almighty God proflorvo and Mosh 
with a long and prosperous reign), and tiutil tho end of tho noxt 
session of Parliament after a domise of tiio Crown, shall, within tho 
realm or without, compasSj imagine, invent, devise or intend death 
or destruction, or any bodily harm toiiding to death or dostrucUon, 
maim or wounding, imprisonment or rostraint, of the person Of the 
same our sovereign lord the King, his heirs and successors, . . . 
and such compassings, imaginations, inventions, devices or inten- 
tions, or any of them, shall express, utter or declare, by publishing 
any printing or wi-iting, or by any overt a(‘.t or di>od, being legally 
oonvieted thereof upon the oaths of two lawful and credible witnesses 
upon trial, or otherwise convicted and atta intend by duo course of 
law, then every such person and porsons so as aforesaid oifonding 
shall he deemed, declared and adjudged to be a traitor and traitors, 
and shall suffer pains of death, and also lose and forfeit as in cases 
of high treason. 

Note . — Treason is on© of the four cases in which two witnesses are 
required for corroboration. See hereon, ante, p. 166; and compare 
the Treason Act, 1695, ante, p. 429. 


WITNESSES ACT, 1806. 

40 Gko. y, 0. 87. 

Whereas doubts have arisen whether a witness can by law refuse 
to answer a question relevant to the matter in issue, the answering 
of which has no tendency to accuse himself, or to expose him to any 
penalty or forfeiture, but the answering of which may establish, or 
tend to establish, that he owes a debt, or is otherwise subject to a 
civil suit at the instance of his Majesty, or of some other person or 
persons ; be it therefore declared . . . that a witness cannot by law 
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refuse to answer a question relevant to the matter in issue, the 
answering of which has no tendency to accuse himself, or to expose 
him to penalty or forfeiture of any nature whatsoever, by reason 
only or on the sole ground that the answering of such question may 
establish, or tend to establish that he owes a debt, or is otherwise 
subject to a civil suit, either at the instance of his Majesty, or of 
any other person or persons. 

Note. — As to the privilege of refusing to answer criminating 
questions, see ante, p. 331. 


JURIES ACT, 1825. 

6 Geo. 4, c. 50. 

23. Where in any case, either civil or criminal, or on any penal 
statute, depending in any of the said courts of record at Westminster 
or in the counties palatine, or great sessions in Wales, it shall 
appear to any of the respective courts, or to any judge thereof in 
vacation, that it will be proper and necessary that some of the jurors 
who are to try the issues in such case should have the view of the 
place in question, in order to their better understanding the evidence 
that may be given upon the trial of such issues, in every such case 
such court, or any judge thereof in vacation, may order a rule to be 
drawn up, containing the usual terms. . . . 

24. Where a view shall be allowed in any case, those men who 
shall have had the view, ox such of them as shall appear upon the 
jury to try the issue, shall be first sworn, and so many only shall be 
added to the viewers who shall appear as shall after aU defaulters 
and challenges allowed make up a full jury of twelve. 

Note. — As to inspection of property, see ante, p. 408, and post, 
p, 545. 
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STATUTE OF FRAUDS AMENDMENT 
ACT, 1828. 

9 Gjbo. 4, c. 14. 

Loi'd Tenff.r<ien*s Act. 

1. ... In Actions of Dobt or upon tht» Case grounded upon any 
Simple Contract no Acknowledgment or Promise by Words only 
shall be deemed sufficient Evidence ojp a now or continuing Contract, 
whereby to take any Case out of the Operation of (the. TArnitation 
Actf 1623), or to deprive any Party of the Benefit thereof, unless 
such Acknowledgment or Promise shall bo made or contained by or 
in some Writing to be signed by the Party chargeable thereby. . . . 

3. No Indorsement or Memorandum of any Payment written or 
made . . . upon any Promissory Note*, Bill of Exchange, or other 
Writing, by or on Behalf of the Party to whom such Payment shall 
be made, shall be doomed sufficient Proof of such Payment, so as to 
take the Case out of the Operation of (the lAmifatim Act, 1623). 

6. No action shall be brought whereby to charge any Person upon 
or by reason of any Representation or Assurance made or given con- 
cerning or relating to the Character, Conduct, Credit, Ability, Trade, 
or Dealings of any other Person, to the Intent or Purpose that such 
other Person may obtain Credit, Money, or Goods upon, unless such 
Bepresentation or Assurance bo made in Writing, signed by the 
Party to be charged therewith. 

Note . — The above statute is one of the few requiring written 
evidence. See hereon, ante, p. 158. 


PREVIOUS CONVICTION ACT, 1836. 

0 & '7 Will. 4, o. 111. 

Whereas by an Act passed in the seventh and eightli years of the 
reign of Bing George the Fourth, intituled ‘ ‘ An Act for further 
improving the administration of justice in criminal cases provision 
is made for the more exemplary punishment of offenders who shall 

28 


L.E. 
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oommit any felony not punishable with death after a previous 
conviction for felony: And whereas since the passing of the said 
Act the practice has been on the trial of any person for any such 
subsequent felony to charge the jury to inquire at the same time 
concerning such previous conviction: And whereas doubts may be 
reasonably entertained whether such practice is consistent with a 
fair and impartial inquiry as regards the matter of such subsequent 
felony, and it is expedient that such practice should from henceforth 
be discontinued: Be it therefore enacted ... it shall not be lawful 
on the trial of any person for any such subsequent felony to charge 
the jury to inquire concerning such previous conviction until after 
they shall have inquired concerning such subsequent felony, and 
shall have found such person guilty of the same; and whenever in 
any indictment such previous conviction shall be stated, the reading 
of such statement to the jury as part of the indictment shall be 
deferred until after such finding as aforesaid : Provided neverthe- 
less, that if upon the trial of any person for any such subsequent 
felony as aforesaid suoh person shall give evidence of his or her 
good character, it shall be lawful for the prosecutor, in answer 
thereto, to give evidence of the indictment and conviction of such 
person for the previous felony before such verdict of guilty shall 
have been returned, and the jury shall inquire concerning such 
previous conviction for felony at the same time that they inquire 
concerning the subsequent felony. 

Note . — The law as to evidence of previous convictions is 
summarised, cmfe, p. 102. 


PARLIAMENTARY REGISTRATION ACT, 1843. 

6 & 7 ViCT. c. 18. 

88. (Dealing with Ter sanation at Elections.) If on the hearing 
of the said charge the said two justices shall be satisfied, upon the 
evidence on oath of not less than two credible witnesses, that the 
said person so brought before them has knowingly personated and 
falsely assumed to vote in the name of some other person within the 
meaning of this Act, and is not in fact the person in whose name he 
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voted, then it shall be lawful for the said two justices to commit 
the said offender to the gaol of the county, city, or borough within 
which the offence was committed, to take his trial according to law, 
and to bind over the witnesses in their respective recognizances to 
appear and give evidence on such trial as in the case of other 
misdemeanours. 

Note . — This is one of the four cases in which two witnesses are 
required for corroboration. See hereon, ante, p. 156. 


EVIDENCE BY COMMISSION ACT, 1843. 

6 & 7 ViCT. c. 82. 

5. Whereas there are at present no means of compelling the 
attendance of persons to be examined under any commission for the 
examination of witnesses issued by the courts of law or equity in 
England or Ireland, or by the courts of law in Scotland, to be 
executed in a part of the realm subject to different laws from that 
in which such commissions are issued, and great inconvenience may 
arise by reason thereof : Be it therefore enacted, that if any person, 
after being served with a written notice to attend any commissioner 
or commissioners appointed to execute any such commission for the 
examination of witnesses as aforesaid (such notice being signed by 
the commissioner or commissioners, and specifying the time and 
place of attendance), shall refuse or fail to appear and be examined 
under such commission, such refusal or failure to appear shall be 
certified by such commissioner or commissioners, and it shall there* 
upon be oompetent, to or on behalf of any party suing out such 
commission, to apply to any of the superior courts of law in that 
part of the kingdom within which such commission is to be executed, 
or any one of the judges of such courts, for a rule or order to oompel 
the person or persons so refusing or failing as aforesaid to appear 
before such commissioner or commissioners, and to be examined 
under such commission, and it shall be lawful for the court or judge 
to whom such application shall be made by rule or order to command 
the attendance and examination of any person to be named or the 
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production of any writings oi* documents to be mentioned in such 
rule or order, 

7. Provided always, . . . that no person shall be compelled to 
produce under such rule or order any writing or other document 
that he or she would not be compellable to produce at a trial, nor to 

attend on more than two consecutive days, to be named in such rule 
or order. 

Note . — As to attendance of witnesses generally, see ante, p. 419. 


EYIDENGB ACT, 1843. 

6 & 7 VicT. c. 85. 

Lord Denman's Act. 

No person offered as a witness shall hereafter be excluded by 
reason of incapacity from crime or interest from giving evidence, 
either in person or by deposition, according to tho practice of the 
coui*t, on the trial of any issue joined, or of any matter or question 
or on any inquiry arising in any suit, action or proceeding, civil or 
criminal, in any court, or before any judge, jury, sheriff, coroner, 
magistrate, officer, or person having, by law or by consent of parties, 
authority to hear, receive, and examine evidence j but that every 
person so offered may and shall be admitted to give evidence on 
oath, or solemn affirmation in those cases wherein affirmation is by 
law receivable, notwithstanding that such person may or shall have 
an interest in the matter in question, or in the event of the trial 
of any issue, matter, question, or injury ; or of the suit, action, or 
proceeding in which he is offered as a witness, and notwithstanding 
that such person offered as a witness may have been previously 
convicted of any crime or offence. 

Note . — This Act abolished incompetency from crime or interest, 
but it further provided that it should not render the parties them- 
selves or their husbands or wives competent witnesses. The parties 
and their husbands and wives were made competent by the Evidence 
Acts, 1851, 1853 and 1869. Persons charged with a criminal offence 
were not made competent till 1898. See «7i*e, p. 270, and post, 
pp. 440, 443, 459 and 480. 
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BASTARDY ACT, 1845. 

8 & 9 ViCT. c. 10. 

6. {Dealing with Appeals to Quarter Sessions against Bastardy 
Orders.) On the trial of any such appeal before any court of quarter 
sessions the justices therein assembled, or the recorder (as the case 
may be), shall hear the evidence of the said mother, and such other 
evidence as she may produce, and any evidence tendered on behalf 
of the appellant, and proceed to hear and determine the said appeal 
in other respects according to law, but shall not confirm the order 
so appealed against unless the evidence of the said mother shall have 
been corroborated in some material particular by other testimony, 
to the satisfaction of the said justices in quai'ter sessions assembled, 
or the said recorder. 

Note . — This Act deals with appeals only. The Bastardy Laws 
Amendment Act, 1872, post, p. 461, requires corroboration also on 
original applications. As to corroboration generally, sec p. 166. 


EVIDENCE ACT, 1845. 

8 & 9 VicT. c. 113. 

Lord Brougham's Act (No. 1). 

1. . . . Whenever by any Act now in force or hereafter to be in 
force any certificate, official or public document, or document or 
proceeding of any corporation or joint stock or other company, or 
any certified copy of any document, bye-law, entry in any register 
or other book, or of any other proceeding, shall be reoeivablo in 
evidence of any particular in any court of justice, or before any legal 
tribunal, or either House of Parliament, or any committee of either 
House, or in any judicial proceeding, the same shall respectively be 
admitted in evidence, provided they respectively purport to be sealed 
or impressed with a stamp, or sealed and signed, or signed alone, 
as required, or impressed with a stamp and signed, as directed by 
the respective Acts made or to be hereafter made, without any proof 



438 


STATUTES ON EVIDENCE. 


of the seal or stamp, where a seal or stamp is necessary, or of the 
signature or of the ofELcial character of the person appearing to have 
signed the same, and without any further proof thereof, in every case 
in which the original record could have been received in evidence. 

2, All courts, judges, justices, masters in chancery, masters of 
courts, commissioners judicially acting, and other judicial officers, 
Shall henceforth take judicial notice of the signature of any of the 
equity or common law judges of the superior courts at ‘Westminster, 
provided such signature be attached or appended to any decree, 
order, certificate, or other judicial or official document. 

3. All copies of private and local and personal Acts of Parliament 
not public Acts, if purporting to be printed by the Queen’s printers, 
and all copies of the journals of either House of Parliament, and of 
royal proclamations, purporting to be printed by the printers to the 
crown or by the printers to either House of Parliament, or by any 
or either of them, shall be admitted as evidence thereof by all 
courts, judges, justices, and others, without any proof being given 
that such copies were so printed. 

Note. — Ss. 1,3. As to proof of public documents, see ante, p. 361. 
S. 2. As to judicial notice, see ante, p. 14. 


INDICTABLE OFFENCES ACT, 1848. 

11 & 12 ViCT. c. 42. 

Jervis's Act. 

17. Where any person shall appear or be brought before any 
justice or justices of the peace, charged with any indictable offence, 

whether committed in England or Wales, or upon the high seas, or 
on land beyond the sea, or whether such person appear voluntarily 
upon summons or have been apprehended, with or without warrant, 
or be in custody for the same or any other offence, such justice or 
justices, before he or they shall commit such accused person to 
prison for trial, or before he or they shall admit him to bail, shall, 
in the presence of such accused person, who shall be at liberty to put 
questions to any witness produced against him, take the statement 
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on oath or affirmation of those who shall know the facts and 
ciTciimstances of the case, and shall put the same into writing, and 
such depositions shall be read over to and signed respectively by the 
witnesses who shall have been so examined, and shall be signed also 
by the justice or justices taking the same ; and the justice or justices 
before whom any such witness shall appear to be examined as 
aforesaid shall, before such witness is examined, administer to such 
witness the usual oath or affirmation, which such jiistico or justices 
shall have full power and authority to do. 

20. It shall be lawful for the justice or justices before whom any 
such witness shall be examined as aforesaid to bind by reoognizanoa 
the prosecutor and every such witness to appear at the next court 
... at which the accused is to be tried, then and there to prosecute, 
or to prosecute and give evidence, or to give evidence, as the case may 
he, against the party accused, . . . and the several recognizanoes so 
taken, together with the written information (if any), the deposi- 
tions, the statement of the accused, and the recognizance of bail 
(if any) in every such case, shall be delivered by the said justice or 
justices, or he or they shall cause the same to bo dollvorod, to the 
proper officer of the court in which the trial is to be had, bofore or 
at the opening of the said court on the first Hay of the sitting thereof, 
or at such other time as the judge, recorder, or justice who is to 
preside in such court at the said trial, shall order and appoint: 
Provided always, that if any such witness shall refuse to enter into 
or acknowledge such recognizance as aforesaid, it shall be lawful for 
such justice or justices of the peace, by his or their warrant, to 
commit him to the common gaol or house of correction for the county, 
riding, division, liberty, city, borough, or place, in which the accused 
pariy is to be tried, there to bo imprisoned and safely kept until 
after the trial of such accused party. 

Noie . — S. 17. The directions set out in this section must be 
Btnctly followed : it is not a compliance with the section for a 
witness to be taken through a statement which has been typed out 
beforehand and for him then to sign this statement (J5. v. Gee, 
[1936] 2 K. B. 442). ^ 

^ As to the circumstances in which depositions can be read at the 
trial, see Criminal Justice Act, 1926, s. 13, post, p. 512. 

The Criminal Justice Act, 1925, s. 12 (5), post, p. 511, makes 
provision for taking the depositions of the person charged with an 
indictable offence, and of witnesses on his behalf ; the Criminal Law 
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Amendment Act, 1867, s. 6, post, p. 454, makes provision for taking 
the depositions of any persons dangerously ill, by way of “ perjjetua- 
tion of testimony whether any person is already accused or not. 


SUMMARY JURISDICTION ACT, 1848. 

11 & 12 ViCT. c. 48. 

9. In all cases of informations for any offences or acts punishable 
upon summary conviction any variance between such information 
and the evidence adduced in support thereof as to the time at which 
such offence or act shall be alleged to have been committed shall 
not be deemed materiali if it be proved that such information was 
in fact laid within the time limited by law for laying the same; and 
any variance between such information and the evidence adduced 
in support thereof as to the parish or township in which the offence 
or act shall be alleged to have been committed shall not be deemed 
material, provided that the oflEence or act be proved to have been 
committed within the jurisdiction of the justice or justices by whom 
such information shall be heard and determined ; . . . 

14. (Dealing with Proceedings "before Courts of Summary Juris- 
diction.) ... If the information or complaint in any such case shall 
negative any exemption, exception, proviso, or condition in the 
statute on which the same shall be framed it shall not be necessary 
for the prosecutor or complainant in that behalf to prove such 
negative, but the defendant may prove the afilrmative thereof in 
his defence, if he would have advantage of the same. 

Note. — S. 14. This provision should be read in connection with 
s. 39 of the Summary Jurisdiction Act, 1879, post, p. 465. See also 
note, ante, p. 148. 


EYIDENGE ACT, 1851. 

14 & 15 ViCT. c. 90. 

Lord Brougham’s Act (No. 2). 

2. On the trial of any issue joined, or of any matter or question, 
or on any inquiry arising in any suit, action, or other proceeding 
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in. any court of justice, or before any person having by law, or by 
consent of parties, authority to hear, receive, and examine evidence, 
tha parties thereto, and the persons in whose behalf any such suit, 
action or other proceeding may be brought or defended, shall, except 
as herein-after excepted, be competent and compellable to give 
evidence, either viva voce or by deposition, according to the practice 
of the court, on behalf of either or any of the parties to the said 
suit, action, or other proceeding. 

3. But nothing herein contained shall render any person who 
in any criminal proceeding is charged with the commission of any 
indictable offence, or any offence punishable on summary conviction, 
competent or compellable to give evidence for or against himself 
or herself, or shall render any person compellable to answer any 
question tending to criminate himself or herself, or shall in any 
criminal proceeding render any husband competent or compellable 
to give evidence for or against his wife, or any wife competent or 
compellable to give evidence for or against her husband. 

4. Nothing herein contained shall airply to any action^ suit, pro- 
ceeding, or hill in any court of common law, or in any ecclesiastical 
court, or in either House of Parliament, instituted in consequence 
of adultery, or to any action for breach of promise of marriage, 

7. All proclamations, treaties, and other acts of state of any 
foreign state or of any British colony, and all judgments, decrees, 
orders, and other judicial proceedings of any court of justice in any 
foreign state or in any British colony, and any affidavits, pleadings, 
and other legal documents filed or deposited in any such court, 
may be proved in any court of justice, or before any person having 
by law or by consent of parties authority to hear, receive, and 
examine evidence, either by examined copies or by copies authenti- 
cated as herein-after mentioned ; that is to say, if the document 
sought to be proved be a proclamation, treaty, or other act of state, 
the authenticated copy to be admissible in evidence must purport 
to be sealed with the seal of the foreign state or British colony to 
which the original document belongs; and if the document sought 
to be proved be a judgment, decree, order, or other judicial pro- 
ceeding of any foreign or colonial court, or an affidavit, pleading, 
or other legal document filed or deposited in any such court, the 
authenticated copy to be admissible in evidence must purport either 
to be sealed with the seal of the foreign or colonial court to which 
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the original document belongs, or, in the event of such court having 
no seal to be signed by the judge, or, if there be more than one 
judge, by any one of the judges of the said court; and such judge 
shall attach to his signature a statement in writing on the said copy 
that the court whereof he is a judge has no seal ; but if any of the 
aforesaid authenticated copies shall purport to be sealed or signed 
as hereinbefore respectively directed, the same shall respectively be 
admitted in evidence in every case in which the original document 
could have been received in evidence without any proof of the seal 
where a seal is necessary, or of the signature, or of the truth of the 
statement attached thereto, where such signature and statement are 
necessary or of the judicial character of the person appearing to 
have made such signature and statement. 

13. . . . Whenever in any proceeding whatever it may be 
necessary to prove the trial and conviction or acquittal of any 
person charged with any indictable ofience, it shall not be necessary 
to produce the record of the conviction or acquittal of such person, 
or a copy thereof ; hut it shall be sufficient that it be certified or 
purport to be certified under the hand of the clerk of tho court 
or other officer having the custody of the records of the court where 
such conviction or acquittal took place, or by the deputy of such 
clerk or other officer, that the paper produced is a copy of the record 
of the indictment, trial, conviction, and judgment or acquittal, as 
the case may be, omitting the formal parts thereof. 

14. Whenever any book or other document is of such a public 
nature as to be admissible in evidence on its mere production from 
the proper custody, and no statute exists which renders its contents 
provable by means of a copy, any copy thereof or extract therefrom 
shall be admissible in evidence in any court of justice, or before 
any person now or hereafter having by law or by consent of parties 
authority to hear, receive, and examine evidence, provided it be 
proved to be an examined copy or extract, or provided it purport to 
be signed and certified as a true copy or extract by the officer to 
whose custody the original is intrusted, and which officer is hereby 
required to furnish such certified copy or extract to any person 
applying at a reasonable time for the same, upon payment of a 
reasonable sum for the same, not exceeding fourpence for every folio 
of ninety words. 

16. Every court, judge, justice, officer, commissioner, arbitrator, 
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or other persoiij now or hereafter having by law or by consent of 
parties authority to hear, receive, and examine evidence, is hereby 
empowered to administer an oath to all such witnesses as are legally 
called before them respectively. 

Note . — S. 3. As to the evidence of persons charged with criminal 
offences, and their husbands and wives, see now the Criminal Evidence 
Act, 1898, post, p. 480; and generally as to competency and com- 
pellability, ante, p. 269. As to criminating questions, see ante, 
p. 331. 

S. 4. This was repealed by the Evidence Act, 1869, a new 
provision being made thereby. See post, p. 459. 

S$. 7, 13, 14. As to proof of public documents generally, see 
ante, p. 361. 


EVIDENCE AMENDMENT ACT, 1858. 

16 & 17 ViCT. c. 8B. 

Lord Brougham^ s Act (No. 3). 

1. On the Trial of any Issue joined, or of any Matter or Question, 
or on any Inquiry arising in any Suit, Action, or other Proceeding 
in any Court of Justice, or before any Person having by Law or by 
Consent of Parties Authority to hear, receive, and examine Evidence, 
the Husbands and Wivss of the Parties thereto, and of the Persons 
in whose Behalf any such Suit, Action, or other Proceeding may 
be brought or instituted, or opposed or defended, shall, except as 
hersin-after excepted, be competent and oompellable to give Evidence 
either viva voce or by Deposition according to the Practice of the 
Court, on behalf of cither or any of the Parties to the said Suit, 
Action, or other Proceeding. 

2. Nothing herein shall render any Husband competent or 
compellable to give Evidence for or against his Wife, or any Wife 
competent or compellable to give Evidence for or against her Hus- 
band, in any Criminal Proceeding or in amj Proceeding instituted 
in consequence of Adultery, 

3. No Husband shall be compellable to disclose any Communica- 
tion made to him by his Wife during the Marriage, and no Wife 
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shall be compellable to disclose any Communication made to her 
by her Husband during the Marriage. 

Note. — S. 1 . As to the evidence of husbands and wives generally, 
see antCf p. 273. 

S. 2. As to criminal proceedings, see now the Criminal Evidence 
Act, 1898, post, p. 480. The words in italics wore repealed by the 
Evidence Act, 1869, post, p. 459. 

S. 3. As to the disclosure of matrimonial communications 
compare s. 1 (d) of the Criminal Evidence Act, 1898, 'post, p. 480. 


FOREIGN TRIBUNALS EVIDENCE ACT, 18 S 6 . 

19 & 20 ViCT. c. 113. 

Whereas it is expedient that facilities be afforded for taking 
evidence in Her Majesty’s dominions in relation to civil and 
commercial matters pending before foreign tribunals : . . . 

1. Where, upon an application for this purpose, it is made to 
appear to any court or judge having authority under this Act that 
any court or tribunal of competent jurisdiction in a foreign country, 
before which any civil or commercial matter is pending, is desirous 
of obtaining the testimony in relation to such matter of any witness 
or witnesses within the jurisdiction of such first-mentioned court, or 
of the court to which such judge belongs, or of such judge, it shall 
be lawful for such court or judge to order the examination upon 
oath, upon interrogatories or otherwise, before any person or persons 
named in such order, of such witness or witnesses accordingly ; and 
it shall be lawful for the said court or judge, by the same order, 
or for such court or judge, or any other judge having authority 
under this Act, by any subsequent order, to command the attendance 
of any person to be named in such order, for the purpose of being 
examined, or the production of any writings or other documents to 
be mentioned in such order, and to give all such directions as to the 
time, place and manner of such examination, and all other matters 
connected therewith, as may appear reasonable and just ; and any 
such order may be enforced in like manner as an order made by 
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such court or judge in a cause depending in such court or before 
such judge. 

2. A certificate under the hand of the ambassador^ minister, or 
other diplomatic agent of any foreign power, received as such by 
Her Majesty, or in case there be no such diplomatic agent, then of 
the consul-general or consul of any such foreign power at London 5 
received and admitted as such by Her Majesty, that any matter in 
relation to which an application is made under this Act is a civil or 
commercial matter pending before a court or tribunal in the country 
of which he is the diplomatic agent or consul having jurisdiction in 
the matter so pending, and that such court or tribunal is desirous 
of obtaining the testimony of the witness or witnesses to whom the 
application relates, shall be evidence of the matters so certified $ 
but where no such certificate is produced, other evidence to that 
effect shall be admissible. 

3. It shall be lawful for every poieou authorised ... to take all 
such examinations upon the oath of the witnesses, or affirmation in 
cases where affirmation is allowed by law instead of oath. . . . 

5. Provided, that every person examined under any order made 
under this Act shall have the like right to refuse to answer questions 
tending to criminate himself, and other questions, which a witness 
in any cause pending in the court by which or by a judge whereof 
or before the judge by whom the order for examination was made 
would he entitled to ; and that no person shall be compelled to 
produce under any such order as aforesaid any writing or other 
document that he would not be compellable to produce at a trial of 
such a cause. 

6. Her Majesty's SuiJerior Courts of Common Law at West- 
minster and in Dublin respectively, the Court of Session in Scotland, 
and any Supremo Court in any of Her Majesty’s colonies or posses- 
sions abroad, and any judge of any such court, and eveiy judge in 
any such colony or possession who by any Order of Her Majesty 
in Council may be appointed for this purpose, shall respectively 
be courts and judges having authority under this Act. 

Note. — S. 1 . As to attendance of witnesses generally, see ante, 
p. 418. 

S. 5« As to privileged questions and documents generally, see 
ante, p. 321. A case on this section is Eccles v. Louisville Ey.f 
[1912] 1 K. B. 135. 
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EVIDENCE BT COMMISSION ACT» 1859. 

22 ViCT. c. 20. 

Whereas it is expedient that facilities be afforded for taking 
evidence in or in relation to actions, suits, and proceedings pending 
before tribunals in Her Majesty’s dominions in places in such 
dominions out of the jurisdiction of such tribunals: . . . 

1. Where upon an application for this purpose it is made to 
appear to any court or judge having authority under this Act that 
any court or tribunal of competent jurisdiction in Her Majesty’s 
dominions has duly authorized, by commission, order, or other pro- 
cess, the obtaining the testimony in or in relation to any action, 
suit, or proceeding pending in or before such court or tribunal of 
any witness or witnesses out of the jurisdiction of such court or 
tribunal, and within the jurisdiction of such hrst-mentioned court, 
or of the court to which such judge belongs, or of such judge, it shall 
be lawful for such court or judge to order the examination before 
the person or persons appointed, and in manner and form directed 
by such commission, order, or other process as aforesaid, of such 
witness or witnesses accordingly ; and it shall be lawful for the 
said court or judge by the same order, or for such court or judge, 
or any other judge having authority under this Act, by any subse- 
quent order, to command the attendance of any person to be named 
in such order for the purpose of being examined, or the production 
pf any writings or other documents to be mentioned in such order, 
and to give all such directions as to the time, place, and manner of 
such examination, and all other matters connected therewith, as 
may appear reasonable and just; and any such order may be 
enforced, and any disobedience thereof punished, in like manner 
as in case of an order made by such court or judge in a cause 
depending in such court or before such judge. 

4. Provided, that every person examined under any such commis- 
sion, order, or other process as aforesaid, shall have the like right 
to refuse to answer questions tending to criminate himself, and 
other questions which a witness in any cause pending in the court 
by which, or by a judge whereof, or before the judge by whom the 
order for examination was made, would be entitled to ; and that 
po person shall be compelled to produce under any such order as 
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aforesaid any writing or other document that he would not be 
compellable to produce at a trial of such, a cause. 

5. Her Majesty’s Superior Courts of Common Law at West- 
minster and in Dublin respectively, the Court of Session in Scotland, 
and any Supreme Court in any of Her Majesty’s colonies or posses- 
sions abroad, and any judge of any such court, and every judge in 
any such colony or possession, who by any order of Her Majesty 
in Council, may be appointed for this purpose shall respectively 
be courts and judges having authority under this Act. 

Note . — S. 1. As to attendance of witnesses generally, see 
p. 418. 

S. 4. As to privileged questions and documents generally, see 
ante, p. 321. 


BRITISH LAW ASCERTAINMENT ACT, 1859. 

22 & 23 ViCT. c. 63. 

1. If in any action depending In any court within Her Majesty’s 
dominions, it shall be the opinion of such court, that it is necessary 
or expedient for the proper disposal of such action to ascertain the 
law applicable to the facts of the case as administered In any other 
part of Her Majesty’s dominions on any point on which the law of 
such other part of Her Majesty’s dominions is different from that 
in which the court is situate, it shall be competent to the court in 
which such action may depend to direct a case to be prepared setting 
forth the facts, as these may be ascertained by verdict of a jury 
or other mode competent, or may be agreed upon by the parties, or 
settled by such person or persons as may have been appointed by 
the court for that purpose in the event of the parties not agreeing ; 
and upon such case being approved of by such court or a judge 
thereof, they shall settle the questions of law arising out of the same 
on which they desire to have the opinion of another court, and shall 
pronounce an order remitting the same, together with the case, to 
the court in such other part of Her Majesty’s dominions, being one 
of the superior courts thereof, whose opinion is desired upon the 
law administered by them as applicable to the facts set forth in such 
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case, and desiring them to pronounce their opinion on the questions 
submitted to them in the terms of the Act; and it shall be com- 
petent to any of the parties to the action to present a petition to the 
court whose opinion is to be obtained, praying such last-mentioned 
court to hear parties or their counsel, and to pronounce their opinion 
thereon in terms of this Act, or to ijronounce their opinion without 
hearing parties or counsel; and the court to which such petition 
shall be presented shall, if they think fit, appoint an early day for 
hearing parties or their counsel on such case, and shall thereafter 
pronounce their opinion upon the questions o.f law as administered 
by them which arc submitted to them by the court ; and in order 
to their j^ronouncing such opinion they shall be entitled to take 
such further procedure thereupon as to them shall seem proper. 

2. Upon such opinion being pronounced, a copy thereof, certified 
by an officer of such court, shall be given to each of the parties to 
the action by whom the same shall be required, and shall be deemed 
and held to contain a correct record of such opinion. 

3. {Opinion to he applied hy the court making the remit, etc.) 

4. (Her Majesty in Council or House of Lords on apfjeal may 
adopt or reject opinion.) 

5. (Interpretation of terms.) 

Note . — S. 1. As to proof of Colonial Law goiierally, see ante, 

p. 18. 

S. 2. As to proof of judicial proceedings, see ante, p. 363. 


FOREIGN LAW ASCERTAINMENT ACT, 1861. 

24 & 25 ViCT. c. 11. 

Whereas an Act was passed in the twenty-second and twenty- 
third years of Her Majesty’s reign, intituled “An Act to afford 
facilities for the more certain ascertainment of the law administered 
in one part of Her Majesty’s dominions when iileadcd in the courts 
of another part thereof ” : And whereas it is expedient to afford the 
like facilities for the better ascertainment, in similar circumstances, 
of the law of any foreign country or state with the Government of 
which Her Majesty may be pleased to enter into a convention for 
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the purpose of mutually ascertaining the law of such foreign country 
or state when pleaded in actions depending in any courts within 
Her Majesty’s dominions and the law as administered in any part 
of Her Majesty’s dominions when pleaded in actions depending in 
the courts of such foreign country or state : . . . 

1. If, in any action depending in any of the Superior Courts 
within Her Majesty’s dominions, it shall be the opinion of such court 
that it is necessary or expedient, for the disposal of such action^ to 
ascertain the law applicable to the facts of the case as administered 
in any foreign state or country with the Government of which Her 
Majesty shall have entered into such convention as aforesaid, it shall 
be competent to the court in which such action may depend to direct 
a case to be prepared setting forth the facts as these may be ascer- 
tained by verdict of jury or other mode competent, or as may be 
agreed upon by the parties, or settled by such person or persons as 
may have been appointed by the court for that purpose in the event 
of the parties not agreeing ; and upon such case being approved of by 
such court or a judge thereof, such court or judge shall settle the 
question of law arising out of the same on which they desire to have 
the opinion of another court, and shall pronounce an order remitting 
the same, together with the case, to such superior Court in such 
foreign state or country as shall be agreed upon ui said convention, 
whose opinion is desired upon the law administered by such foreign 
court as applicable to the facts set forth in such case, and requesting 
them to pronounce their opinion on the questions submitted to 
them ; and upon such opinion being pronounced, a copy thereof, 
certified by an officer of such court, shall be deemed and held to 
contain a correct record of such opinion. 

2. {Copy of opinion to he lodged in eov/rt in which action depends. 
Court to apply opinion to the facts set forth in the case, etc. 
Bemitter of cchse hack to foreign court.) 

3. {Courts in JELer Majesty*s dominions shall pronounce opinion 
on case remitted hy a foreign court.) 

4. {Interpretation of terms.) 

Note. — S. 1. As to proof of foreign law generally, see post, p. 562. 
As to proof of judicial proceedings, see ante, p. 351. 


Jj.B. 


29 
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LARCENY ACT, 1861. 

24 & 25 VioT. 1)0. 

29. (Dealing with Larceny of Deeds and Wills^ cle.) No porson 
shall be liable to be convicted of any of the felonies in this and 
the last preceding section montioned, by any evidence whatever, in 
respect of any act done by him, if he shall at any time previously to 
his being charged with such offence have first disclosed such act, on 
oath, in consequence of any compulsory process of any court of la-w 
or equity in any action, suit, or proceeding which shall have been 
bona fide instituted by any party aggrieved, or if ho shall have first 
disclosed tho same in any compulsory examination or deposition 
before any court upon tho hearing of any matter in bankruptcy or 
insolvency. 

86. (Dealing with Frauds by Dankers, Agents, eta) Nothing in 
any of the last ten preceding sections of this Act contained shall 
enable or entitle any person to refuse to make a full and complete 
discovery by answer to any bill in equity, or to answer any question 
or interrogatory in any civil proceeding in any court, or upon the 
hearing of any matter in bankruptcy or insolvency ; and no person 
shall be liable to be convicted of any of the misdemeanours in any 
of the said sections mentioned by any evidence whatever in respect 
of any act done by him, if he shall at any time previously to his 
being charged with such offence have first disclosed such act on 
oath, in consequence of any compulsory process of any court of law 
or equity, in any action, suit, or proceeding which shall have been 
hoiia fide instituted by any party aggrieved or if he shall have first 
disclosed the same in any eom'pylsory exa/mination or deposition 
before an/y court upon the hearing of cuny matter in bankruptcy or 
insolvency. 

116 . . . . the i^roceedings upon any indictment for committing 
any offence after a previous conviction or convictions shall be as 
follows ; (that is to say,) the offender shall, in the first instance, 
be arraigned upon so much only of the indictment as charges the 
subsequent offence, and if he plead not guilty, or if the court order 
a plea of not guilty to be entered on his behalf, the jury shall be 
charged, in the first instance, to inquire concerning such subsequent 
offence only ; and if they find him guilty, or if on arraignment he 
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plead guilty, he shall then^ and not before, be asked whether he 
had been previously convicted, as alleged iu the indictment ; and if 
he answer that he had been so previously convicted, the court may 
proceed to sentence him accordingly ; but if he deny that he had 
been so previously convicted, or stand mute of malice, or will not 
answer directly to such question, the jury shall then be charged to 
inquire concerning such previous conviction or convictions, and in 
such case it shall not be necessary to swear the jury again but 
the oath already taken by them shall for all purposes be deemed to 
extend to such last-mentioned inquiry: Provided, that If upon the 
trial of any person for any such subsequent oiSence such person 
shall give evidence of his good character, it shall be lawful for the 
prosecutor, in answer thereto, to give evidence of the conviction of 
such person for the previous offence or offences (before such verdict 
of guiity shall be returned, and the jury shall inquire concerning 
such previous conviction or convictions at the same time that they 
inquire concerning such subsequent offence. 

Note. — Ss. 29, 85, These sections afford instances of the cases in 
whicH a witness is compelled to answer criminating questions but is 
protected from subsequent prosecution for the offences disclosed. 
Other instances are ^iven, ante, p. 333. S. 85 (of which the last 
four lines are repealed) should be read with the Bankruptcy Act, 
1914, post, p. 499, and the Larceny Act, 1916, s. 43, post, p. 501. 

S. 116. It Has been held that this section applies to all pro- 
ceedings where the offender is charged in the indictment with com- 
mitting an offence after a previous conviction, and is not limited to 
proceedings for offences under this Act (Fcmlhner v. B., [1905] 2 
K. B. 76; see aniCj p. 102, where the whole law as to proof of 
previous convictions is summarised). 


CRIMINAL PROCEDURE ACT, 1868. 

28 <fe 29 ViCT. c. 18. 

1. The Provisions of Sections from Three to Eight, inclusive, of 
this Act shall apply to all Courts of Judicature, as well Criminal 
as all others, and to all Persons having, by law or by Consent of 
Parties, Authority to hear, receive, and examine Evidence. 

2. If any Prisoner or Prisoners, Defendant or Defendants, shall 
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be defended by Counsel, but not otherwise, it shall be the Duty of 
the presttUui; Judge, at the Close of the Case for the Prosecutios, 
to ask the t'oJinKoi for eacli !*risoiM»r or Defendant so defended by 
tVmiimd whether he or they intend to adduce Evidence, and in the 
event of none of them thereupon announoing his Intention to adduce 
Kvidt>iUM>, iiio Counsel for the Proseoution sliall bo allowed to address 
the Jury a Second Time in su])port of his Case, for tho Purpose 
(A summing up the Evidence againat Huch Prisoner or Prisoners, or 
I>* F»‘tuiiint or D«'ft‘MdantH ; and upon ovory Trial lor Polony or 
!M iHdomoauuur, whether the Prisoners or Dofoiidants, or any of 
thoni. nhall ho defended by Counsel or not, oach and every such 
Prisoner <»r Dofondant, or his or thoir (IouuhoI rospcctivoly, shall be 
allowed if ho or thify nhall think iit, to open his or their Case oi 
(hiw»s roHpootivvly ; iuul ufior tho ( VnoIuHion of such Opening or of 
all such Openings, if moro than One, such Prisoner or Prisoners, 
or Defendant or Dofondants, or their Counsel, shall be entitled to 
eecamine such Witnesses as ho or they may think fit, and when all 
the Evidenoe is ooneluded to sum up the Evidence respectively; and 
tb<* Itight of lleply, and Practice aiul Oourao of I'roceedings, save 
as hert^by altered, Bhall be as at prew^ut. 

3. A Party producing a Witness shall not be allowed to impeach 
his Credit by general Evidenoe of bad charactor, but he may, in ease 
the Witness shall, in the Opinion of the Judge, prove adverse, eon- 
tradiot him by other Evidence, or, by Leave of tho Judge, prove 
that he has made at other Times a Statement inconsistent with his 
present Testimony ; but before such last-moutionod Proof can be 
given the Ciroumstances of tlie supposed Statement, sufficient to 
designate tho particular Occasion, must he mentioned to the WItnees, 
and he must bo askod -whether or not ho has made such Statement. 

4. If a Witness, upon Cross-examination as to a former State- 
ment made by him relative to tho Subject Matter of the Indictment 
or Proceeding, and inconsistent with his present Testimony, does 
not distinctly admit that ho has made such Stat(‘mont, Proof may 
be given that lie did in fact make it ; but before such Proof can be 
given the Circumstances of the supposed Statement, sufficient to 
designate the particular Occasion, must be mentioned to the Witness, 
and he must be asked whether or not he has made such Statement. 

5. A witness may be cross-examined as to previous Statements 
made by him in Writing or reduced into Writing relative to the 



STATUTES ON EVIDENCE. 


453 


Subject Matter of the Indictment or Proceeding, without such 
Writing being shown to him; but if it is intended to contradict 
such Witness by the Writing, his Attention must, before such 
contradictory Proof can be given, be called to those Parts of the 
writing which are to be used for the Purpose of so contradicting 
him: Provided always, that it shall be competent for the Judge, 
at any Time during the Trial, to require the Production of the 
Writing for his Inspection, and he may thereupon make such Use 
of it for the Purposes of the Trial as he may think fit. 

6. A Witness may be questioned as to whether he has been 
convicted of any Felony or Misdemeanour, and upon being so 
questioned, if he either denies or does not admit the Fact, or 
refuses to answer, it shall be lawful for the cross-examining Party 
to prove such Conviction ; and a Certificate containing the Substance 
and Efiect only (omitting the formal Part) of the Indictment and 
Conviction for such Offence, purporting to be signed by the Clerk 
of the Court or other Officer having the custody of the Records of 
the Court where the Offender was convicted, or by the Deputy of 
such Clerk or Officer (for which Certificate a Fee of Five Shillings 
and no more shall be demanded or taken), shall, upon Proof of the 
Identity of the Person, be sufficient Evidence of the said Conviction, 
without Proof of the Signature or official Character of the Person 
appearing to have signed the same. 

7. It shall not be necessary to prove by the attesting Witness 
any instrument to the Validity of which Attestation is not requisitOj 
and such Instrument may be proved as if there had been no attesting 
Witness thereto. 

8. Comparison of a disputed Writing with any Writing proved 

to the Satisfaction of the Judge to be genuine shall be permitted 
to be made by Witnesses; and such Writings, and the Evidence of 
Witnesses respecting the same, may be submitted to the Court and 
Jury as Evidence of the Genuineness or otherwise of the Writing 
in dispute. 

Note . — S. 1. It should he particularly noted that, notwithstand- 
ing its inconsistent title, the Act applies to civil cases. 

S. 2. The right of the prosecution to a second speech, by way 
of ** summing up ” the evidence, depends upon the prisoner being 
defended by counsel. The right of the prosecution to a second 
speech, by way of “reply”, to the case of the prisoner, depends 
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upon the prisoner adducing evidence, by witnesses or documents. 
See Powell, 10th ed., 520-4. 

8s. 3-5. The law as to evidence to discredit witnesses is dealt 
with generally, a/nie, p. 314 ; as to previous inconsistent statements, 
by an opponent’s witness, ante, p. 315, and by a party’s own witness, 
ante, p. 317. 

8. 6. It appefirs that such conviction may be proved, although 
it is wholly irrelevant to the issue {Ward v. Bitfield, 49 L. J. 0. P. 
696). 

8. 7. As to attestation of documents, see ante, p. 371. 

S. 8. As to who are permitted to testify as experts ” in hand- 
writing, see JR. V. Silverloch, ante, p. 133. 


CRIMINAL LAW AMENDMENT ACT, 4867. 

30 & 31 VicT. c. 35. 

jRussell Gwmey*s Act. 

6. Whereas it may happen that a person dangerously ill, and 
unable to travel, may be able to give material and important infor- 
mation relating to an indictable offence, or to a person accused 
thereof, . . . and it is desirable in the interests of truth and justice 
that mean^ should be provided for perpetuating such testimony, and 
for rendering the same available in the event of the death of the 
person giving the same: Therefore, whenever it shall ibe made to 
appear to the satisfaction of any justice of the peace that any person 
dangerously ill, and in the opinion of some registered medical 
practitioner not likely to recover from such illness, is able and 
willing to give material information relating to any indictable 
offence, or relating to any person accused of any such offence, . . . 
It shall be lawful for the said Justice to take in writing the statement 
on oath or affirmation of such person so being ill, and such justice 
shall thereupon subscribe the same, and shall add thereto by way of 
caption a statement of his reason for taking the same, and of the day 
and place when and where the same was taken, and of the names 
of the persons (if any) present at the taking thereof, and, if the 
same shall relate to any indictable offence for which any accused 
person is already committed or bailed to appear for trial, shall 
transmit the same with the said addition to the proper officer of the 
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court for trial at which such accused person shall have been so 
committed or bailed; and in ail other case® he shall transmit the 
same to the clerk of the peace of the county^ division, city or 
borough in which he shall have taken the same, who is hereby 
required to preserve the same, and file it of record ; and if after- 
wards, upon the trial of any offender or offence to which the same 
'may relate, the person who made the same statement shall be proved 
to be dead, or if it shall be proved that there is no reasonable 
probability that such person will over be able to travel or to give 
evidence, it shall be lawful to read such statement in evidence, 
either for or against the accused, without further proof thereof, if 
the same purports to be signed by the justice by or before whom it 
purports to be taken, and provided it be proved to the satisfaction 
of the court that reasonable notice of the intention to take such 
statement has been served upon the person (whether prosecutor or 
accused) against whom it is proposed to be read in evidence, and 
that such person, or his counsel or attorney, had or might have had, 
if he had chosen to be present, full opportunity Of cross-examining 
the deceased person who made the same. 

Note. — S. 6. The object of this provision is to enable depositions 
to be taken in cHmiTial cases by way of “ perpetuation of testi- 
mony ”, of persons dangerously iU, whether any person is actually 
accused of the offence in question or not. As to perpetuation of 
testimony in civil cases, see Order 37, r. 35, post, p. 543. 


DOCUMENTARY EYIDENGE ACT, 1868. 

31 & 32 ViCT. c. 37. 

2. Prima facie evidence of any proclamation, order, or regulation 
issued before or after the passing of this Act by Her Majesty, or by 
the Privy Council, also of any proclamation, order, or regulation 
issued before or after the passing of this Act by or under the 
authority of any such department of the Government or oficer as is 
mentioned in the first column of the schedule hereto, may be given 
in all courts of justice, and in all legal proceedings whatsoever, in 
all or any of the modes hereinafter mentioned ; that is to say : — 
(1) By the production of a copy of the Gazette purporting to 
contain such proclamation, order or regulation. 
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(2) By the production of a copy of such proclamation, order, or 

regulation, purporting to toe printed by the Government 
printer, or, where the question arises in a court in any 
British colony or possession, of a copy purporting to be 
printed under the authority of the legislature of such British 
colony or possession. 

(3) By the production, in the case of any proclamation, order, or 

regulation issued by Her Majesty or by the Privy Council, 
of a copy or extract purporting to be certified to be true by 
the clerk of the Privy Council, or by any one of the lords 
01 * others of tlio Privy Council, and, in the case of any 
proclamation, order, or regulation issued by or under the 
authority of any of the said departments or officers, by the 
production of a copy or extract purporting to be certified 
to be true by the person or persons specified in the second 
column of the said schedule in connection with such 
department or officer. 

Any copy or extract made in pursiianco of this Act may be in 
print or in writing, or partl,^ in print and partly in writing. 

No proof shall be required of the handwriting or official position 
of any person certifying, in pursuance of this Act, to the truth of 
any copy of an extract from any proclamation, order, or regulation. 

3. Subject to any law that may be from time to time made by 
the legislature of any British colony or possession, this Act shall be 
in force, in every such colony and possession. 

6- The provisions of this Act shall bo doomed to be in addition 
to, and not in derogation of, any powers of proving documents given 
by any existing statute, or existing at common law. 

SCHEDULE AS AMENDED BY LATER ENACTMENTS. 


Column l. 

ITame of Department or Offleer. 

Column 2. 

Name of Certifying Ofllcerfi. 

The Commissioners of the 
Treasury. 

Any Commissioner, Secretary, or 

Assistant Secretary of the Treasury. 

The Commissioners for 
executing the office of 
Lord High Admiral. 

Any of the < 'onimissioners for executing 
the office of Lord High Admiral or 
either of the S('orotarios to the said 
Commissioners. 
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SCHBDXJI.K — continued. 


COLUUN 1. 1 

Name of Department or Officer. 

Column 2. 

Name of Certifying Officers. 

Secretaries of State. 

Any Secretary or Under-Secretary of 
State. 

Committee of Privy Coun- 
cil for Trade. 

Any member of the Committee of Privy 
Council for Trade, or any Secretary 
or Assistant Secretary of the said 
Committee. 

Board of Education (a). 

Any member of the Board of Educa- 
tion Department, or any Secretary or 
Assistant Secretary. 

Ministry of Agrioultnre 
(6). 

The Minister, or Secretary, or any person 
authorised by the Minister to act on 
behalf of the Secretary. 

Department of Agricul- 
ture and Technical In- 
struction, Ireland (c). 

Member, or Secretary, or person autho- 
rised to act on behalf of the Secretary. 

Postmaster-General (d). 

The Director-General or Deputy Director- 
General or any Assistant Secretary. 

Army Council (e). 

Two members of the Army Council, or 
the Secretary to the Army Council, 
or any person authorised by the Army 
Council to act on their behalf. 

Local Government Board 
for Ireland (/). 

Commissioner of the Local Government 
Board for Ireland, or a Secretary or 
Assistant Secretary of the Board. 

Ministry of Pensions (gr). 

The Minister, or Secretary, or any person 
authorised by the Minister to act on 
his behalf. 


(a) 33 & 34 Viet. c. 75, s. 83; 62 & 63 Viet. c. 33, s. 2 (1). 

(&) 58 & 50 Viet, c. 9, s. 1 ; 9 & 10 Geo. 5, c. 91, s. 1. 

(c) 62 & 63 Viet. c. 50, s. 21 (3). 

(d) 81 Edw, 7, c. 48, s. 36 ; 25 & 26 G^o. 5, c. 15, s. 12 (3). 

(e) 5 & 6 Geo. 5, c. 94, s. 5. 

</) 5 & 6 Geo. 5, c. 94, s. 5. 

ig) 5 &7 Geo. 5, c. 65, s/ 6 (5). 
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ScHBDTJLB — continued. 


Column l. 

Namo of Department or Officer. 

Column 2. 

Namo of Certifying Offleere. 

Ministry of Labour (A). 

The Minister, or Secretary, or any person 
authorised by the Minister to act on 
his behalf. 

Ministry of Transport (i). 

Tlie Minister, or Secretary, or any person 
authorised by the Minister to act on 
his behalf. 

Air Council (k). 

The Prosidt'iit, or a Secretary, or a 
person authorised by the Minister. 

Ministry of Health (Q. 

The Minister, or Secretary, or any person 
authorised by tho Minister to act on 
his behalf. 

Forestry Commissioners 
(m). 

The Glialrinan or any other Commissioner 
or the Secretary or person authorised 
to act on behalf of the Secretary. 

Commissioners of Works 
(«■)• 

Any Commissioner, or the Secretary or 
any person authorised to act on b^lf 
of the Secretary. 

Scottish D ep a rtm en t s 

(Health, Agriculture 
and Pensions) (o). 

The Secretary, or any oflSioer of the De- 
partment authorised by the Secretary. 

Wheat Commission (p). 

Any two members of the Commission. 

National Health Insur- 
ance Joint Committee 
(3). 

Chairman or other member or the Secre- 
tary, or any person authorised to act 
on behalf of tho Secretary, of the 
Committee. 


m 6 &7 Geo. 5, c. 68, s. 11 (4). 

(i) 6 & 7 Geo. 5, c. 68, s. 11 (4). 

(ft) 7 & 8 Geo. 5, c. 51, s. 10 (5). 

(0 9 & 10 Geo. 6, c. 21, s. 7 (5). 

(m) 9 & 10 Geo. 6, c. 58, s. 2 (5). 

(n) 16 & 17 Geo. 5, c. 36, h. 2 (4) ; 21 & 22 Geo. 5, c. 16, ss. 12, 
15 (4). 

(o) 18 & 19 Geo. 5, c. 34, s. 1 (5) (e). 

(p) 22 & 23 Geo. 5, c. 24, s. 6 (5). 

(g) 26 Geo. 5 & 1 Edw. 8, c. 32, s. 160 (6). 
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ScHBDurnB — continued. 

Column i. 

Column 2. 

Name of Department or Officer. 

Name of Certifying Officers. 

Tithe Redemption Com- 
mission and Board of 
Inland Revenue (for the 
purposes of the Tithe 
Act) (r). 

Any person authorised to act on behalf 
of the Commission or the Board. 

Crown Lands Commis- 
sioners (s). 

The Commissioners or any person author 
rised to act on behalf of the Commis- 


sioners. 


Note. — S. 2 (2). As to who are now Government printers, etc., 
see Documentary Evidence Act, 1882, post, p. 465. 


EYIDENCE FURTHER AMENDMENT ACT, 1869. 

32 & 33 ViCT. c. 68. 

2. Tlie parties to any action for breach of promise of marriage 
shall be competent to give evidence in such action : Provided always, 
that no plaintiff in any action for breach of promise of marriage 
shall recover a verdict unless his or her testimony shall be corro- 
borated by some other material evidence in support of such promise. 

3. The parties to any proceeding instituted in consequence of 
adultery, and the husbands and wives of such parties, shall be 
competent to give evidence in such proceeding: Provided that no 
witness in any proceeding, whether a party to the suit or not, shall 
be liable to be asked or be bound to answer any question tending to 
show that he or she has been guilty of adultery, unless such witness 
shall have already given evidence in the same proceeding in disproof 
of his or her alleged adultery. 

Note. — S, 2. As to the effect of this section, see ante. p. 272. 
As to corroboration generally, see ante, p. 156. 
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S. 3. Ill so far as it rolatas to tho High Court, this section has 
been repealed by the Judicaturo Act, 19^, which re-enacts it by 
s. 198, p. 508. See tho note to that section. 


PREVENTION OP CRIMES ACT, 1871* 

34 & 35 Vic’T. c. lia. 

9. The rules contained in the one hundred and sixteenth section 
of (the Larceny Act, 1861 : 24 ct* 26 Fief. c. 96), ... in relation to 
the form of, and the proceedings upon an indictment for any offence 
punishable under that Act committed after previous conviction, 
shall, with the necessary variations, apply to any indictment for 
committing a crime as defined by this Act after previous conviction 
for a crime, whether the crime charged in such indictment or the 
crime to which such previous conviction relates be or be not 
punishable under the said Act. . . . 

15, (Dealing with Proceedings under section 4 of the Vagrancy 
Act, 1824.) ... In proving the intont to commit a felony it shall 

not be necessary to show that the person suspected was guilty of 
any particular act or acts tending to show his purpose or intent, and 
he may be convicted if from the circumstances of the case, and from 
his known character as proved to the justice of tho peace or court 
before whom or which he is brought, it appears to such Justice op 
court that his intent was to commit a felony. . . . 

18. A previous conviction may be proved in any legal proceeding 
whatever against any person by producing a record or extract of 
such conviction, and by giving proof of the identity of the person 
against whom the conviction is sought to be proved with the person 
appearing in the record or extract of conviction to have been 
convicted. 

A record or extract of a conviction shall in the case of an 
Indictable offence consist of a certificate containing the substance 
and effect only (omitting the formal part of the indictment and 
conviction), and purporting to foe signed by the clerk of the court 
or other officer having the custody of the records of the court by 
which such conviction was made, or purporting to be signed by 
the deputy of such clerk or officer ; and in the case of a summary 
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conviction shall consist of a copy of such conviction purporting to 
be signed by any justice of the peace having jurisdiction over the 
offence in respecst of which such conviction was made, or to be 
signed by the proper officer of the court by which such conviction 
was made, or by the clerk or other officer of any court to which 
such conviction has been returned. 

A record or extract of any conviction made in pursuance of this 
section shall be admissible in evidence without proof of the signature 
or official character of the person appearing to have signed the same. 

20. The expression “ crime *’ means^ in England and Ireland, 
any felony, or the offence of uttering false or counterfeit coin, or of 
possessing counterfeit gold or silver coin, or the offence of obtaining 
goods or money by false pretences, or the offence of conspiracy to 
defraud or any misdemeanour under the fifty-eighth section of the 
Act passed in the session of the twenty-fourth and twenty-fifth years 
of the reign of Her present Majesty, chapter ninety-six. . . . 

Note. — S. 9. The section of the Larceny Act referred to is set 
out ante, p. 450. As to evidence of previous convictions, see ante, 
p. 102. The expression “crime” for the purposes of this section is 
defined by s. 20 above. 

S. 18. This should be read in connection with s. 28 (1) of the 
Criminal Justice Administration Act, 1914, see post, p. 497, and 
s. 22 of the Summary Jurisdiction Act, 1879, see post, p. 464. As 
to proof of convictions generally, see post, p. 102. 

S. 20. The Act referred to in this section is the Larceny Act, 
1861, and the misdemeanour in question is being armed with intent 
to break and enter any house in the night. 


BASTARDY LAWS AMENDMENT ACT, 1872. 

35 & 36 ViCT. c. 65 . 

4. (pealing with Summonses in Petty Sessio?is hy Women for 
Bastardy Orders.) The justices in such petty session shall hear the 
evidence of such woman and such other evidence as she may produce, 
and shall also hear any evidence tendered by or on behalf of the 
person alleged to be the father, and if the evidence of the mother be 
corroborated in some material particular by other evidence to the 
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KahsC;u'tit>n oi justiccsi ihry may adjudge the man to be 

tho putative father t»J Hiich luihUrd child. 

*Vo/r. -Tliis At't dt'als with ori^inul applications only. Tlie 
ilastanly Act, 1845, tiitft*, p, 437, rt'quircw oorrolroration also on 
appcah. As it> corr(>l«>nLtiou };»*iu‘rally, m'O anf,v.f p. 166. 


EVIDENCE ACT, 1877, 

40 & 41 VioT. o. 14, 

1. On the trial of any indictment or other proceeding for lue 
iioii-rcpair of any public highway or bridge, or for a nuisance to 
any public liigliway, rivor, or bridge, and of any other indictment or 
proceeding instituted for the purpose of trying or enforcing a civil 
right only, every defendant to each indictment or proceeding, and 
the wife or husband of any such defendant, shall be admissible 
witnesses and compellable to give evidence. 

Note . — As to the evidence of husband and wivos generally, see 
antBj p. 273 ; where it will bo observed that, when a wifo or husband 
is by statute made a co^npetmt toitness in criminal cases, she or he 
is not generally rendered compcllahU also. 


BANKERS’ BOOKS EVIDENCE ACT, 1879. 

42 ViCT. c. 11. 

3. Subject to the provisions of this Act, a copy of any entry in 
a banker’s hook shall in all legal proceedings be received as prima 
facie evidence of such entry, and of the matters, transactions, and 
accounts therein recorded. 

4. A copy of an entry in a banker’s book shall not be received 
in evidence under this Act unless it be first proved that the book 
was at the time of the making of the entry one of the ordinary books 
of the bank, and that the entry was made in the usual and ordinary 
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course of business, and that the book is in the custody or control of 
the bank. 

Such proof may be given by a partner or ofS.cer of the bank, and 
may be given orally or by an a£5.davit sworn before any commissioner 
or person authorised to take affidavits. 

5. A copy of an entry in a banker’s book shall not be received 
in evidence under this Act unless it be further proved that the copy 
has been examined with the original entry and is correct. 

Such proof shall be given by some person who has examined the 
copy with the original entry, and may be given either orally or by 
an affidavit sworn before any commissioner or person authorised to 
take affidavits. 

6. A banker or officer of a bank shall not, in any legal proceeding 
to which the bank is not a party, be compeiiable to produce any 
banker's book the contents of which can be proved under this Act, 
or to appear as a witness to prove the matters, transactions, and 
accounts therein recorded, unless by order of a judge made for 
special cause. 

7. On the application of any party to a legal proceeding a court 
or judge may order that such party be at liberty to inspect and take 
copies of any entries in a banker’s book for any of the purposes of 
such proceedings. An order under this section may be made either 
with or without summoning the bank or any other party, and shall 
be served on the bank three clear days before the same is to be 
obeyed, unless the court or judge otherwise directs. 

9. In this Act the expressions “ bank ” and “ bankers ” mean 
any person, persons, partnership, or company carrying on the busi- 
ness of bankers and having duly made a return to the Commissioners 
of Inland Revenue, and also any savings bank certified under the 
Acts relating to savings banks, and also any post office savings bank. 

Expressions in this Act relating to “ bankers’ books *’ include 
ledgers, day books, cash books, account books, and all other books 
used in the ordinary business of the bank. 

Note . — EBooks of the Bank of England seem to have been treated 
as '‘public documents” at Common Law; and production thereof 
was excused, secondary evidence being admissible. But books of 
other banks were not so treated. See note, ante, p. 363. 

S. 3. An inquiry before a disciplinary committee of the Law 
Society is a legal proceeding within the meaning of this Act 
(Solicitors Act, 1936, s. 14). 
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S. S. Tlie words “some poison*’ are not limited to a partner 
or ojSacer of a bank ; they include any person who has examined the 
copy (JJ. V. Albutt, 75 J. P. 112). 

S- 7. A magistrate before whom criminal proceedings are pend- 
ing is a “court” within this section (li. v. Kinqhorn, riQOSl 2 
K. B. 949). ^ ^ 


SUMMARY JURISDICTION ACT, 1879. 

42 & 43 ViCT. c. 49. 

22. — (1) The clerk of every court of summary jurisdiction shan 
keep a register of the minutes or memorandums of all the convic- 
tions and orders of such courts and of such othor proceedings as are 
directed by a rule under this Act to be registered , and shall keep 
the same with such particulars and in such form as may be from 
time to time directed by a rule under this Act. 

(2) Such register, and also any extract from such register certified 
by the clerk of the court keeping the same to bo a true extract, 
shall be prima facie evidence of the matters entered therein for the 
purpose of informing a court of summary jurisdiction acting for the 
same county borough or place as the court whose convictions, orders, 
and proceedings are entered in the register; hut nothing in this 
section shall dispense xoith the legal proof of a previous conviction 
for an offence when required to he proved against a person charged 
with another offence. 

(4) The entries relating to each minute, memorandum, or pro- 
ceeding shall be either entered or signed by the justice or one of 
the justices constituting the court by or before whom the conviction 
or order or proceeding referred to in the minute or memorandum 
was made or had, except that when a court of summary jurisdiction 
is not a petty sessional court a return signed as aforesaid, and made 
and entered in the register in manner provided by a rule under this 
Act, shall suffice. 

31. — (1) Subject to the provisions of this section, where a person 
is authorised by or under any Act, including any local Act, to 
appeal to a court of general or quarter sessions against a conviction, 
sentence, order, determination or other decision of a court of 
summary jurisdiction, the following provisions shall apply : — 

(ix) the clerk of the peace shall send to the clerk to the court 
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by whom the decision appealed against was given^ for ontry 
in his register,' a memorandum of the decision of quarter 
sessions, and if the appeal was an appeal against a con- 
viction or sentence or against an order, shall endorse a like 
memorandum on the conviction or order, as the case may 
be, and whenever any copy or certificate of the conviction 
or order is made, a copy of the memorandum shall be added 
thereto and shall be sufficient evidence of the decision of 
quarter sessions in every case where the copy or certificate 
would be sufBLcient evidence of the conviction or order. 

39, — (2) (Dealing vdth Proceedings before Courts of Summary 
Jurisdiction.) Any exception, exemption, proviso, excuse, or quali- 
fieation, whether it does or does not accompany in the same section 
the description of the ofience in the Act, order, bye-law, regulation, 
or other document creating the offence, may be proved by the defen- 
dant, but need not be specified or negatived in the information or 
complaint, and, if so specified or negatived, no proof in relation to 
the matter so specified or negatived shall be required on the part of 
the informant or complainant. 

Note . — Ss. 22, 31. As to proof of convictions and judicial pro- 
ceedings generally, see post, p. 561. The clause in italics at the end 
of s. 22 (2) has been repealed by the Criminal Justice Administration 
Act, 1914, post, p. 497. S. 31, as set out above, was substituted 
for the original s- 31 by the Summary Jurisdiction (Appeals) Act, 
1933, s. 1. 

S. 39 (2). This provision should be read in connection with s. 14 
of the Summary Jurisdiction Act, 1848, antCj p. 440. See also note, 
ante, p. 148. 


DOCUMENTARY EYIDENCE ACT, 1882, 

45 Yict. c. 9. 

2. Where any enactment, whether passed before or after the 
passing of this Act, provides that a copy of any Act of Parliament, 
proclamation, order, regulation, rule, warrant, circular, list, gazette, 
or document shall be conclusive evidence, or be evidence, or have 
any other effect, when purporting to be printed by the Government 
printer, or the Queen’s printer, or a printer authorised by Her 

L.E. 30 
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Majesty, or otherwise under Her Majesty’s authority, whatever may 
be the precise expression used, suoh copy shall also be condusive 
evidence, or evidence, or have the said effect (as the case may be) 
if it purports to be printed under the supcrintondoncc or authority 
of Her Majesty’s Stationery Ofiioe. 

Note . — As to proof of public documents j'onorally, see ante, p. 363, 


BILLS OF EXCHANGE ACT, 1882. 

45 & 4() ViOT, <\ (51. 

TABT II,— BIIiLS OF EXOllANGE. 

9. — (2) Where the sum payable is expressed iu words and also 
in 6gures, and there is a discrepancy between the two, the sum 
denoted by the words is the amount payable. 

27. — (2) Where value has at any time boon given for a bill the 
holder is deemed to be a holder for value as regards tho accoptor 
and all parties to the bill who became parties prior to such time. 

(3) Where the holder of a bill has a lien on it, arising either 
from contract or by implication of law, he is deemed to be a holder 
for value to the extent of tho sum for which ho has a lion. 

30. — (1) Every party whose signature appears on a bill is jmma 
fade deemed to have become a party thereto for value. 

(2) Every holder of a bill is prima facie deemed to be a holder 
in due course; but if in an action on a bill it is admitted or proved 
that the acceptance, issue, or subsequent negotiation of the hill is 
affected with fraud, duress, or force and fear, or illegality, the 
burden of proof is shifted, unless and until tho holder proves that, 
subsequent to the alleged fraud or illegality, value; has in good 
faith been given for the bill. 

Lidhilities of 'Tariies. 

54. The acceptor of a bill, by accepting it — . , , 

(2) Is precluded from denying to a holder in duo course 
(a) The existence of tho drawer, the genuiuoness of his 
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signature, and Hs capacity and authority to draw 
the bill ; 

(b) In the case of a bill payable to drawer’s order, the 

then capacity of the drawer to indorse, but not the 
genuineness or validity of his indorsement ; 

(c) In the case of a bill payable to the order of a third 

person, the existence of the payee and his then 
capacity to indorse, but not the genuineness or 
validity of his indorsement. 

55. — (1) The drawer of a bill, by drawing it — . . , 

(6) Is precluded from denying to a holder in due course the 
existence of the payee and his then capacity to indorse. 

(2) The indorser of a bill, by indorsing it — . . . 

(b) Is precluded from denying to a holder in due course the 
genuineness and regularity in all respect of the drawer’s 
signature and all previous indorsements ; 

(c) Is precluded from denying to his immediate or a subse- 

quent indorsee that the bill was at the time of his 
indorsement a valid and subsisting bill, and that he 
had then a good title thereto. . . . 

PAET IV.— PROMISSORY NOTES. 

89. — (1) Subject to the provisions in this part, and, except as 
by this section provided, the provisions of this Act relating to bills 
of exchange apply, with the necessary modifications, to promissory 
notes. 

Note. — S. 0 (2). This expresses the rule laid down in Sauntler^ 
non V. Piper, 5 Bing. N. C. 425. See ante, p. 397. 

Ss. 27 (2), (3), 30 (1), (2), Consideration is here, contrary to 
the general rule, presumed, and the burden of proof consequently 
shifted. It may be proved that no consideration was given. The 
term “holder in due course” is defined by s. 29. 

Ss. 54, 55. These sections afford instances of statutory estoppel, 
as to which see ante, p. 41. 

S. 89 (1). There appear to be no provisions of the Act preventing 
the full application of the above sections to promissory notes. 
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MARRIED IHOMEN^S PROPERTY ACT, 1882. 

45 & 40 ViCT. c. 75. 

12. Every woman, whether married before or after this Act, shall 
have in her own name against all persons whomsoever, including 
her husband, the same civil remedies, and also (subject, as regards 
her husband, to the proviso horoinaftcr contained) the same remedies 
and redress by way of criminal proceedings, for the protection and 
security of her own separate property, as if such property belonged 
to her as a feme sole, but, except as aforesaid, no husband or wife 
shall be entitled to sue the other for a tort . . . and in any pro- 
ceeding under this section a husband or wife shall be competent to 
give evidence against each other, any statute or rulo of law to the 
contrary notwithstanding. . . . 

16. A wife doing any act with respect to any property of her 
husband, which, if done by the husband with respect to property of 
the wife, would make the husband liable to criminal proceedings by 
the wife under this Act, shall in like manner be liable to criminal 
proceedings by her husband. 

Note. — S. 12. Criminal proceedings under this section afford one 
of the instances in which husband or wife can give evidence without 
consent of wife or husband. See ante, p. 274. 

S. 16. This section did not enable a husband to give evidence 
in criminal proceedings against his wife, although s. 12 expiessl]/ 
allowed both husband and wife to give evidence in proceedings by 
wife against husband. This is now Stored by tho Act of 1884, which 
also renders both husband and wife compellahle witnesses (post, 
p. 469) ; and, as to competency and compellability of husbands and 
wives as witnesses, ante, p. 273. 


CORRUPT PRACTICES PREVENTION ACT, 1883. 

46 & 47 VicT. o. 51. 

59. — (1) A person who is called as a witness respecting an election 
before any election court shall not bo excused from answering any 
question relating to any offence at or connected with such election, 
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on the ground that the answer thereto may criminate or tend to 
criminate himself or on the ground of privilege ; 

Provided that — 

(a) A witness who answers truly all questions which he is 
required by the election court to answer shall be entitled to receive 
a certificate of indemnity under the hand of a member of the court 
stating that such witness has so answered : and 

(h) An answer by a person to a question put by or before any 
election court shall notj except in the case of any criminal proceeding 
for perjury in respect of such evidence, be in any proceeding^ civil 
or criminal, admissible in evidence against him. 

Note. — This is an instance of the cases in which a witness is 
compelled to answer criminating questions, but is protected from 
subsequent proceedings thereon. See note, ante, p. 3^. 


MARRIED WOMEN'S PROPERTY ACT, 1884. 

47 & 48 ViCT. c. 14. 

1. In any such criminal proceeding against a husband or wife 
as is authorized by the Married Women’s Property Act, 1882, the 
husband and wife respectively shall be competent and admissible 
witnesses, and, except when defendant, compellable to give evidence. 

Note. — See the provisions of the Act of 1882, ante, p. 468 ; and, as 
to competency and compellability of husbands and wives as witnesses, 
ante, p. 273. 


CRIMINAL LAW AMENDMENT ACT, 1885. 

48 & 49 Yict. c. 69. 

2. (Providing Pmialiies for Procuration of Girls, etc.) No person 
shall be convicted of any offence under this section upon the evidence 
of one witness, unless such witness be corroborated in some material 
particular by evidence implicating the accused. 

3. {Providing Penalties for Threatening, Intimidating, and 
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Admitusiiering Drugs, c/r,, to airh, etc,, for Vurposes of FrosUtu 
tion, etc.) No person shall be convicted of an offonce under thii 
section upon the evidence of one witness only, unless such witnesi 
ho corroborated in some material part icular by ovidonce impUcatinj 
the accused. 

Note . — As to corroboration generally, «oc onte, p. 166. 


CORONERS ACT, 1887. 

50 & 51 VtOT. f. 71. 

4. — (1) Tho coroner nfi<l jtinj shall, at th<‘ first sitting ot the 
inquest, view the. body, and (he. coroner shall examine on oath 
touching the death all persons who tender their evidence respecting 
the facts and all persons having knowlt'dge of tho facts whom he 
thinks it expedient to t^xamino. 

(2) It shall be the duty of the coroner in a case of murder or 
manslaughter to put into writing the statement on oath of those who 
know the facts and circumstances of tho or so much of such 

statement as is material, and any such deposition shall be signed 
by the witness and also by the coroner. 

5. — (3) The coroner shall deliver the inquisition, deposition, and 
recognizances, with a certificate under his hand that tho same have 
been taken before him, to the proper officer of the court in which 
the trial is to be, before or at tho opening of the court. 

Note . — The words in italics have, been repealed hy the Coroners 
Act, 1926. 

It will be observed that neither this Act nor tho Coroners Act, 
1926, nor tho rules made under s. 25 thereof contain any provisions 
as to the circumstances in which tho do])ositions are admissible in 
evidence at the trial. In this respect it differs from the Acts relating 
to examining justices (Indictable Offimees Act, 1848, s. 17, 
p. 438, and Criminal Justice Act, 1925, as. 12 and 13, post, p. 511), 
and tho Children and Young Persons Act, 1933, s. 43 (po.d, p. 528). 

It was held in It. v. Butcher, 64 J. P, 808, that dejmsitions taken 
before coroners ai’e on the same footing as those taken before justices. 
But, in B. V. Cowle, 71 J. P. 152, it was hold that they were not 
governed by the Acts relating to examining justices, and they were 
held admissible if (n) they wore signed by the deponent and coroner ; 
(5) the accused had opportunity of cross-examination, and (c) the 
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deponent is dead. And in B, v, Marriott, 75 J. P- 288, it was held 
that a deposition of the prisoner could be proved by any person 
present at the inquest who could prove the coroner’s handwriting 
and that the deposition was read over to the prisoner, and signed 
by the deponent. See also B. v. Black, 74 J. P. 71. 


OATHS ACT, 1888 . 

51 & 62 ViCT. c. 46. 

1. Every person upon objecting to be sworn, and stating, as the 
ground of such objection, either that he has no religious belief, or 
that the taking of an oath is contrary to his religious belief, shall 
be permitted to make his solemn affirmation instead of taking an 
oath in all places and for all purposes where an oath is or shall be 
required by law, which affirmation shall be of the same force and 
effect as if he had taken the oath ; and if any person making such 
affirmation shall wilfully, falsely, and corruptly affirm any matter 
or thing which, if deposed on oath, would have amounted to wilful 
and corrupt perjury, he shall he liable to prosecution, indictment, 
sentence, and punishment in all respects as if he had committed 
wilful and corrupt perjury. 

2. Every such affirmation shall be as follows : 

“ I, A.B., do solemnly, sincerely, and truly declare and affirm ”, 
and then proceed with the words of the oath prescribed by law, 
omitting any words of imprecation or calling to witness. 

3. Where an oath has been duly administered and taken, the 
fact that the person to whom the same was administered had, at 
the time of taking such oath, no religious belief, shall not for any 
purpose affect the validity of such oath. 

5. If any person to whom an oath is administered desires to swear 
with uplifted hand, in the form and manner in which an oath is 
usually administered in Scotland, he shall be permitted to do so, 
and the oath shall be administered to him in such form and mannei* 
without further question. 

Note. — 8. 1. The words in italics were repealed by the Perjury 
Act, 1911 ; cf. s. 15 of that Act (post, p. 495). This Act should be 
read in connection with that Act and the Oaths Act, 1909 (post, 
p. 495). As to oaths generally, see ante, p. 285. 
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ARBITRATION ACT, 1889. 

52 & 53 VicT. G. -10. 

8. Any party to a submission may suo out a writ of suhpo&na t-v. 
ieatificandum or a writ of suhpoina duces tecum, but no person shall 
be compelled under any such writ to produce any document which 
he could not bo compelled to producci on tho trial of an action. 

18. — (1) The Coui-t or a judge may order that a writ of subpoena 
ad testificandum or of subpoena duces ic.cum shall issue to compel 
the attendance befoi-e an official or special referee, or before any 
arbitrator or umpire, of a witness wherever ho may be within the 
United Kingdom. 

(2) The Court or a judge may also ordtu* that a writ of habeas 
corpus ad testificandum shall issue to bring nj) a p»risoner for 
examination before an official or spcicial xHsferec, or before any 
arbitrator or umpire. 

27. In this Act, unless tho contrary intention appears — 

“ Submission mean a written agreomont to submit present 
or future differences to arbitration, wliethor an arbitrator is 
named therein or not. 

Note. — As to subpoenas, see anfe, p. 418. As to privileged docu- 
ments, soe anf(\ p. 321. 


INTERPRETATION ACT, 1889. 

62 & 53 ViCT. c. 63. 

9. Every Act passed after tho year one thousand eight hundred 
and fifty, whether before or after tho commencement of this Act, 
shall be a public Act and shall be judicially noticed as such, unless 
the contrary is expressly provided by tho Act. 

20. In this Act and in every other Act whether passed before 
or after the commencement of this Act, expressions referring to 
writing shall, unless the contrary intention appears, be construed 
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as including references to printing, lithography, photography, and 

Other modes of representing or reproducing words in a visible form. 

Note. — S. 9. As to judicial notice of Acts of Parliament, see 

antCj pp. 16, 267. 


FOREIGN JURISDICTION ACT, 1890. 

53 & 54 VicT. c. 37. 

4. — (1) If in any proceeding, civil or criminal, in a court in Her 
Majesty’s dominions, or held under the authority of Her Majesty 
any question arises as to the existence or extent of any jurisdiction 
of Her Majesty in a foreign country, a Secretary of State shall, on 
the application of the court, send to the court within a reasonable 
time his decision on the question, and his decision shall for the 
purposes of the proceeding be final. 

(2) The court shall send to the Secretary of State, in a document 
under the seal of the court, or signed by a judge of the court, 
questions framed so as properly to raise the question, and sufficient 
answers to those questions shall be returned by the Secretary of 
State to the court, and those answers shall, on production thereof, 
be conclusive evidence of the matters therein contained. 

Note. — A. similar procedure is appropriate when questions arise 
as to the status of foreign governments. See note, ante, p. 21. 


PARTNERSHIP ACT, 1890. 

63 & 54 ViCT. c. 39. 

2. — (3) The receipt by a person of a share of the profits of a 
business is prima facie evidence that he is a partner in the business 
but the receipt of such a share, or of a payment contingent on or 
varying with the profits of a business, does not of itself make him 
a partner in the business ; and in particular . . . (such receipt hy 
creditors, servants, agents, widows or children of deceased partners^ 
lenders, and vendors of goodwill does not mahe such persons partners). 
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14. — (1) Every one who by words spokon or wrUtt'ii or by conduct 
represents himself^ or who kno\vinp;ly suffers himself to be repre- 
sented, as a partner in a i^articnlar firm, is liable m a partner to any 
one who has on the faith of any such representation given credit to 

the firm whether the r(‘proH(mtation ImH or has not boon made or 
communicated to the person so giving? credit by or with the knowledge 
of the apparent partner making the ropr('st‘nlation or suffering it 
to bo made. 

(2) Provided that whore after a partner’s tieath the partnership 
business is continued in tlie old firm iiaiue, the eontinu(‘d use of that 
name or of the deceased partner’s name as part tht*rc‘of shall not 
of itself make his executors or adiniiUKirators testate or effects liable 
for any partnership debts contraetcHl aft^r his dt^aih. 

15. An admission or representation made by any partner con- 
cerning tho x^ai't’'W<'^s}zip affairs, anti in llu' ordinary course of its 
business, is evidence against the firm. 

Note , — 8. 2 (3). As to statutory prhna jnvU evidence, sco ante, 

p. 155. 

S. 14. This socLion .affords an instance of .shr/uton/ estoppel, 
as to which soo ante, p. 41. 

S. 15. As to adniissions by parttuu^s and agemts, see ante, 
pp. 171, 190. 

The. above provisions art; made applicable to bimiied Partner- 
ships by tho Limited Partnerships Act, 1907, s. 7, s(h* post, p. 491. 


STAMP ACT, 1891. 

54 & 55 ViOT. V. t\\). 

Adj udica ti on. Siam ps. 

12. — (5) Every instrument atanipt'd with tho particular stamp 
denoting either that it is not chargeablt; with any duty, or is duly 
stamped, shall he admissible in evidence, and avaihiblo for all 
I)urposes notwithstanding any objection relating to duty. 


Produclion of Iiist'rumcn.fs in Evidence. 

14.— (1) Upon the production of an instrument chargeable with 
any duty as evidence in any court of civil judicature in any part of 
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the United Kingdom, or before any arbitrator or referee, notice shall 
be taken by the judge, arbitrator or referee of any omission or 
insufficiency of the stamp thereon, and if the instrument is one 
which may legally be stamped after the execution thereof, it may^ 
on payment to the officer of the court whose duty it is to read the 
instrument, or to the arbitrator or referee, of the amount of unpaid 
duty, and the penalty payable on stamping the same, and of a 
further sum of one pound, be receivable in evidencej saving all just 
exceptions on other grounds. 

(4) Save as aforesaidj an instrument executed in any part of the 
United Kingdom, or relating, wheresoever executed, to any property 
situate, or to any matter or thing done or to bo done, in any part 
of the United Kingdom, shall not, except in criminal proceedings, 
be given in evidence, or be available for any purpose whatever, unless 
it is duly stamped in accordance with the law in force at the time 
when it was first executed. 

Note. — As to production and proof of documents, see ante, 
pp. 345, 365. In spite of the strict wording of s. 14 (4) it has been 
held that such instruments may be used to refresh memory, see ante, 
p. 294. 


SALE OF GOODS ACT, 1893. 

56 & 67 VicT. c. 71. 

— (1) A contract for the sale of any goods of the value of ten 
pounds or upwards shall not be enforceable by action unless tho 
buyer shall accept part of the goods so soJd, and actually receive the 
same, or give something in earnest to bind the contract, or in part 
payment, or unless some note or memorandum in writing of the 
contract be made and signed by the party to he charged or his agent 
in that behalf. 

Note. — This sub-section re-onacts with slight variations s. 16 
(commonly cited as s. 17) of the Statute of Frauds {ante, p. 429). 
The variations are that the words “enforceable by action” arc 
substituted for “allowed to be good”, and the word “ valiu* ” is 
substituted for “price”. This is one of tho few cases in which 
written evidence is required. As to written evidonco "emn-allv, sc‘o 
ante, p. 158. 
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MERCHANT SHIPPING ACT, 1894. 

67 & 68 ViCT. c. ()0. 

PART I. 

REGISTRY. 

64.— (2) The following documents shall be admissible in evidenc* 

in manner provided by this Act, namely : — 

(a) Any register book under this Part oE this Act on its produc- 

tion from the custody of tho rogistrar or otlier person having 

the lawful custody thereof ; 

(b) A certificate of registry under this Act purporting to be 

signed by tho registrar or other proper oflicor ; 

(c) An endorsement on a certificate of registry purporting to be 

signed by the registrar or other proper officer ; 

(d) Every declaration made in pursuance of this Part of this 

Act in respect of a British ship. 

A copy or transcript of the register of British ships kept by the 
Registrar-General of Shipping and Seamen under the direction of the 
Board of Trade shall be admissible in evidence in manner provided 
by this Act, and have the same effect to all intents as the original 
register of which it is a copy or transcript. 

PART II. 

MASTERS AND SEAMEN. 

123. In any legal or other proceeding a seaman may bring forward 
evidence to prove the contents of any agreement with the crew or 
otherwise to support his case, without producing, or giving notice 
to produce the agreement or any copy thereof. 

239. An official log shall be kept in every ship (except ships 
employed exclusively in trading between ports on the coasts of 
Scotland) in the appropriate form for that ship approved by the 
Board of Trade. 

(4) An entry required by this Act in an official log book shall be 
made as soon as possible after the occurrence to which it relates, and 
if not made on the same day as that occurrence shall be made and 
dated so as to show the date of the occurrence, and of the entry 
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respecting it; and if made in respect of an occurrance happening 
before the arrival of the ship at her final port of discharge shall not 
be made more than twenty-four hours after that arrival. 

(5) Every entry in the official log book shall be signed by the 
master, and by the mate, or some other of the crew, and also {hy 
the surgeon j mate and oilier p&t'sons in. special cases'). 

(6) Every entry made in an official log book in manner provided 
by this Act shall be admissible in evidence. 

240. The master of a ship for which an official log is required 
shall enter or cause to be entered in the official log book the following 
matters ; (that is to say) (here follows a list of matters, e.g., con- 
victions, offences, conduct^ character, illnesses, injuries, marriages, 
wages, collisions, etc.). (By s. 254 births and deaths must he 
entered . ) 

457. — (1) If any person sends or attempts to send, or is party to 
sending or attempting to send a British ship to sea in such an 
unseaworthy state that the life of any person is likely to be thereby 
endangered, he shall in respect of each offence be guilty of a mis- 
demeanour, unless he proves either that he used all reasonable means 
to insure her being sent to sea in a seaworthy state, or that her 
going to sea in such an unseaworthy state was, under the circum- 
stances, reasonable and justifiable, and for the purposes of giving 
that proof he may give evidence in the same manner as any other 
witness. 

(2) If the master of a British ship knowingly takes the same to 

sea in such an unseaworthy state that the life of any person is likely 
to be thereby endangered, he shall in respect of each offence be guilty 
of a misdemeanour, unless he proves that her going to sea in such 
an unseaworthy state was, under the circumstances, reasonable and 
justifiable, and for the purpose of giving such proof he may give 
evidence in the same manner as any other witness. 

PART xm. 

LEGAL PROCEEDINGS. 

691. — (1) Whenever in the course of any legal proceeding 

instituted in any part of Her Majesty’s dominions before any judge 
or magistrate, or before any person authorised by law or by consent 
of parties to receive evidence, the testimony of any witness is 
required in relation to the subject matter of that proceeding, then 
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upon due proof, if the procootling ih iustituttHl in the United 
Kingdom, that the witness cannot be found in that kingdom, ox if 
in any British poRScssiou, that he cannot be found in that posses- 
sion, any deposition that the witnesB may have*. i)reviously made on 
oath in roiation to the samo subject imittor before any justice or 
magistrate in Her Majesty’s dominions, or any British consular 
officer elsewhere, shall be admissible in evidence, provided that:— 

(a) if the deposition was made in the Ihiitcul Kingdom, it shall 
not be admissible in any x>rocooding instituted in the United 
Kingdom ; and 

(h) if the deposition was made in uuy ifritisli possession, it 
shall not bo admissible in any proceeding instituted in that 
British possession ; and 

(c) if the proceeding is criminal it shall not bo admissible, unless 
it was made in the presence of the person accused. 

(2) A deposition so made shall be authenticated by the signature 
of the judge, magistrate, or consular ofiicer before whom it is made j 
and the judge, magistrate, or consular of&cer shall certify if the fact 
is so, that the accused was present at the taking thereof. 

(3) It shall not be necessary in any case to prove the signature 
or official character of the person appearing to havo signed any such 
deposition, and in any criminal proceeding a certificate under this 
section shall, unless the contrary is proved, be sufficient evidence 
of the accused having been present in maimer thereby certified. 

(4) Nothing herein contained shall affect any case in which 
depositions taken in any proceeding are rendored admissible in 
evidence by any Act of Parliament, or by any Act or ordinance 
of the legislature of any colony, so far as regards that colony, or 
interfere with the power of any colonial k^gislature to make those 
depositions admissible in evidence, or to interfere with the practice 
of any court in which depositions not authenticated as hereinbefore 
mentioned are admissible. 

694. Where any document is recyuireid by this Act to bo executed 
in the presence of, or to be attested by any witness or witnesses, 
that document may be proved by the evidence of any person who is 
able to bear witness to the requisite facts without calling the 
attesting witness or the attesting witnesses or any of them. 

695. — ( 1 ) Where a document is by this Act declared to be 
admissible in evidence, such document shall, on its production from 
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the proper custody, be admissible in evidence in any court or before 
any person having by law or consent of parties authority to receive 
evidence, and, subject to all just exceptions, shall be evidence of the 
matters stated therein in pursuance of this Act or by any ofi&cer in 
pursuance of his duties as such ofl6.cer. 

(2) A copy of any such document or extract therefrom shall also 
be so admissible in evidence if proved to be an examined copy or 
extract, or if it purports to be signed and certified as a true copy 
or extract by the officer to whose custody the original document was 
entrusted. . . . (here follow provisions for supplying copies and 
extracts on payment therefor), 

697. Any exception, exemption, proviso, excuse, or qualification 

in relation to any offence under this Act, whether it does or does not 
accompany in the same section the description of the offence, may 
be proved by the defendant, but need not be specified or negatived 
in any information or complaint, and, if so specified or negatived, 
no proof in relation to the matter so specified or negatived shall be 
required on the part of the informant or complainant. 

719. All documents purporting to be made, issued, or written by 
or under the direction of the Board of Trade, and to be sealed with 
the seal of the Board, or to be signed by their secretary, or one of 
their assistant secretaries, or, if a certificate, by one of the officers of 
the Marine Department, shall be admissible in evidence in manner 
provided by this Act. 

Note. — S. 64. This should be read in connection with s. 695, 
supra. ‘ 

S. 123. As to the general rule concerning production of original- 
documents, see ante, p. 345. 

Ss. 239, 240. As to entries in log books, etc., in the coui'se of 
duty generally, see ante, p. 214. 

S. 457. This is one of the cases in which the burden of proof is 
put upon the person charged. See hereon generally, ante, p. 148. 

S. 691. See also the Workmen’s Compensation Act, 1925, 
s. 38 (1) (d), post, p. 509, As to depositions generally, &ei‘ ante, 
p. 415. 

S. 694. As to calling attesting witnesses generally, see ante, 
p. 371. 

S. 695. See also the Workmen’s Compensation Act, 1925, 
s. 38 (1) (d), post, p. 509. As to proof of documents generally, see 
ante, pp. 363, 365. 

S. 697. This is one of the cases in which the burden of proof is 
put upon the person charged. See hereon generally, ante, p. 148. 
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CRIMINAL EVIDENCE ACT, 1898. 

<)1 & 62 ViCT. r. ;3ti. 

1. Every person charged with an offonco, and tlio wife or husband, 
as the case may bo, of the person so charged, shall be a competent 
witness for the defence at every stage of the proceedings, whethei 
the person so charged is charged solely or jointly with any othei 
person. Provided as follows ; — 

(a) A person so charged shall not be called as a witness ir 
pnrsuanco of this Act except upon his own application: 
(h) Tho failure of any person charged with an offcnco, or of th€ 
wife or husband, as the case may bo, of the ]pcrson sc 
charged, to give evidence shall not be made tho subject 01 
any comment by tho prosecution : 

(c) The wife or husband of the person charged shall not, save as 

in this Act mentioned, be called as a witness in pursuance 
of this Act except upon the application of the person so 
charged : 

(d) Nothing in this Act shall make a husband compellable to 

disclose any communication mado to him by his wife during 
the marriage, or a wife compellable to disclose any communi- 
cation made to hor by her husband during the marriage: 

(e) A person charged and being a witness in pursuance of this 

Act may be asked any question in cross-oxamination not- 
withstanding that it would tend to criminate him as to 
the offence charged : 

(/) A person charged and called as a witness in pursuance of this 
Act shall not be asked, and if askod shall not bo required to 
answer any question tending to show that he has committed 
or been convicted of or be>en charged with any offence other 
than that wherewith he is theix charged, or is of bad 
character, unless — 

(i) the proof that ho has committed or been convicted 

of such other offence is admissible evidence to show 
that he is guilty of the offence wherewith he is then 
charged ; or 

(ii) ha has personally or by his advocate asked questions 
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of the witnesses for the prosecution with a view to 

establish his own good character, or has given 
evidence of his good character, or the nature or 
conduct of the defence is such as to involve impu- 
tations on the character of the prosecutor or the 
witnesses for the prosecution ; or 
(iii) he has given evidence against any other person 
charged with the same offence : 

(g) Every person called as a witness in pursuance of this Act 
shall, unless otherwise ordered by the court, give his 
evidence from the witness box or other place from which 
the other witnesses give their evidence : 

(h.) Nothing in this Act shall affect the provisions of section 
eighteen of the Indictable Offences Act, 1848, or any right 
of the person charged to make a statement without being 
sworn. 

2. Where the only witness to the facts of the case called by the 
defence is the person charged, he shall be called as a witness 
immediately after the close of the evidence for the prosecution. 

3- In cases where the right of reply depends upon the question 
whether evidence has been called for the defence, the fact that tho 
person charged has been called as a witness shall not of itself confer 
on the prosecution the right of reply. 

4. -— (1) The wife or husband of a person charged with an offence 
under any enactment mentioned in the schedule to this Act may be 
called as a witness either for the prosecution or defence and without 
the consent of the person charged. 

(2) Nothing in this Act shall affect a case where the wife or 
husband of a person charged with an offence may at common law 
be called as a witness without the consent of that person. 

5. (Application of Act to Scotland.') 

— (1) This Act shall apply to all criminal proceedings, not- 
withstanding any enactment in force at the commencement of tliis 
Act, except that nothing in this Act shall affect the Evidence Act 
1877. 


L.E. 
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SCHEDULE. 


Enactments uefutikki* to. 


Session and Chapter. 

Short Title. 

Bnactments relerred to. 

5 Geo. 4, c. 83. 

The Vagrancy Act, 1824. 

The enactment punish- 
ing a man for neg- 
lecting to maintain 
or deserting his wife 
or any of his family. 

24 & 25 Viet, 
c. 100. 

The Ofiences against the 
Person Act, 1861. 

Sections forty-eight to 
fifty-five. 

45 & 46 Viet, 
c. 75. 

The Married Women’s 
Property Act, 1882. 

Section twelve and sec- 
tion sixteen. 

48 & 49 Viet, 
c. 69. 

The Criminal Law 
Amendment Act, 

1885. 

The whole Act. 


Enactments since added. 


Session and Chapter. 

Short Title. 

Enactments relerred to. 

8 Edw. 7, c. 45. 

The Punishment of In- 
cest Act, 1908. 

The wliolo Act (see 
p. 492). 

3 & 4 Geo. 5, 
c. 28. 

The Mental Deficiency 
Act, 1913. 

Section 56 (see post, 
p. 497). 

19 & 20 Geo. 5, 
c. 34. 

The Infant Life (Preser- 
vation) Act, 1929. 

The whole Act (see 
•post, p. 519). 

23 Geo. 5, c. 12. 

The Children and Young 
Persons Act, 1933. 

The offonces mentioned 
in the First Schedule 
to the Act (see post, 
p. 529). 


Note. — S. 1. It will be observed that this section provides only 
that the person charged and the wife and husband may be called for 
the defence. S. 4 provides that in certain cases the wife or husband 
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may alsQ be called for the- prosecution. See hereon generally, ante, 
p. 273. 

It is the duty of the Judge to inform a prisoner of his right to 
give evidence, and his neglect to do so will render the conviction 
invalid, unless no substantial miscarriage of justice has occurred 
(B. V. VillarSf 20 Cr. App. U. 150). Although the Act says the 
person charged shall be a competent witness “for the defence at 
every stage ’ ' of the proceedings, he cannot give evidence in mitiga- 
tion of sentence after he has pleaded guilty. The phrase “ stage of 
the proceedings ’* is not applicable to the period between the plea 
of guilty and sentence (E. v. HodgJcinson, 64 J. P. 808). But he 
can give evidence both on the preliminary proceedings before the 
magistrate and at the trial by the petty jury. 

A person charged jointly with another is “ a competent witness 
for the defence so he may give evidence, not only on behalf of 
himself, but also on behalf of his fellow-prisoner (B. v. McDonald. 
73 J. P. 490). 

S. 1 (a) . If the person charged has chosen to give evidence before 
the magistrate, it can be put in against him at the trial, although 
he then chooses not to give evidence (JB. v. Bird, 79 L. T. 359). 

S. 1 (b). Although the prosecution may not comment on failure 
to give evidence, the Judge may do so. The right to do so rests 
solely on his discretion ; its exercise depends upon the circumstance 
of each case, and no general rule can be laid down (B. r. BJiodes, 
[1899] 1 Q. B. 77). And the prosecution may comment on any 
evidence given by the person charged (iSf. v. Gardner, [18991 1 
Q. B. 150). » L J 

S. 1. (c). See post, s. 4. 

S. 1 (d). A similar provision as to such privileged communica- 
tions in civil cases is contained in the Evidence Amendment Act, 
1853, s. 3, ante, p. 443. 

S, 1 (e). If the question asked actually tends to show the offence 
charged, it cannot be objected to on the ground that it tends to show 
that the person charged has committed another offence, or is of bad 
character (JR. v. Chiisorij [1909] 2 K. B. 945). If a person charged 
does not give evidence on his own behalf, but does so on behalf of 
a fellow-prisoner, he can be cross-examined in order to show that 
he himself is guilty of the offence charged (B. v. Bowland, [1910] 

1 K. B. 458), and if he says nothing in the witness box, except that 
he is guilty, he may be cross-examined so as to incriminate another 
prisoner jointly charged with him (B. v. Paul, [1920] 2 K. B. 183). 

S. 1 (f). Despite the words “convicted of or been charged with 
any offence “ the person charged cannot, save in quite exceptional 
circumstances, be cross-examined as to charges of which he has been 
acquitted (Maxwell v. D. F. P., ante, p. 302). As this Act applies 
to all criminal proceedings (s. 6), a person charged cannot be asked 
the questions mentioned in this section even in a case in which he 
is allowed to give evidence under any other statute which, renders 
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him a competent witness Cffiarn.ock v. Merchai\t, [1900] 1 Q. g, 
474). But tho Court will not, as a matter of course, quash a con- 
viction on tho ground that a prisoner has boon improperly asked and 
has answered such question, if it a])|)oam that his counsel allowed 
the question to be answered without objection {It. v. Bridgwahr, 
[1905] 1 K. B. 131). And whore a man was charged with assault 
before a Court of summary jurisdiction, and a question improperly 
put to him as to his previous coiivhition was disallowed, but the 
solicitor for the prosecution Htat.c‘d that he had a certified copy o! 
the conviction ; the justices having convicted, slating that the above 
incident was entirely ignortid by thorn; it was held by a Divisional 
Court that the conviction was valid (Barkrr v. Arnold, [1911] 2 
K. B. 120). 

In considering whether a question tends to show that a person 
charged has committed another ofience, it must be judged by the 
light of the other questions put to him. Any questions which would 
reasonably lead the jury to believe that it is being imputed that he 
has committed another oifence tend to show that ho has committed 
the same. The object of tho enactment is that, except in the specified 
cases, it should not be suggested to tho jury by means of questions 
put to the person charged that he has committed another offence. 
Where a question of this nature is improperly put, it is tho duty of 
the Judge not to wait for counsel to object, but to stop the question 
himself ; and if by mischance the question is put, it was held to be 
the duty of the Judge to direct the jury to disregard it, and not to 
let it influence them (If. v. Ellis, [1910] 2 K. B. 746). But it has 
been hold that a Judge may use liis discretion wliether it would not 
he against a defendant’s interest to warn tho jury against the effect 
of an inadmissible question improperly put and disallowed (B. v. 
Oo7ien, 10 Cr. App. Jl. 91). And the Judge has a discretion, with 
which the Court of Appeal is slow to intorfero, whothor ho will allow 
cross-examination as to the character of tho accused under this 
section (B. v. Watson, 8 Or, Ai)p. B-. 249). 

S. 1 (f) (i). This appears to be a rostatoment of s. 1 (e). So, 
where a prisoner was charged with an offence against a girl under 
sixteen, he was allowed to be cross-examined as to his relations with 
another girl, and his statements made to tho prosocutrix in relation 
thereto, as such evidence tended to show tho credibility of the story 
of the prosecutrix, and was some evidence that ho had committed 
the offence against her (B. v. Chitson, [1909] 2 K. B. 945), So, 
also, evidence of such other offence might be admissible evidence to 
show the offence charged under tho head of similar conduct ” on 
other occasions (see ante, p. 107), or as being part of the same 
“transaction” (see ante, p. 66). 

S. 1 (f) (ii). The provision with regard to a person charged 
asking questions or giving evidence as to his good character is 
intended to apply where witnesses to his character are called, or 
where evidence thereof is sought to be elicited from witnesses for the 
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prosecution (see ante, p. 121). It does not apply to mere assertions 
of innocence, or repudiation of guilt, by the person charged, nor to 
reasons given by him for such assertions or repudiation (E. v. Ellis, 
[1910] 2 K. B. 746). But evidence by a prisoner that he has been 
earning an honest living for a considerable time is evidence of his 
good character within the section (P. v. Ba/cer, 7 Cr. App. R. 252). 

The provision with regard to the defence involving imputations on 
the character of the prisoner, etc., must receive its ordinary and 
natural interpretation, and must not be qualified by adding or 
inserting the words “ unnecessarily ** or “ unjustifiably ” or “ for 
purposes other than that of developing the defence or other similar 
words. So, where prisoner's counsel cross-examined witnesses to show 
it was they who committed the offence charged, it was held that the 
conduct or nature of the defence involved imputations on their 
character within the section (P. v. Sudson, [1912] 2 K. B. 464). 

Where a person charged, in reply to a question put to him in 
cross-examination as to the truth of a statement made by the prose- 
cutor, said, “ It is a lie, and he is a liar ”, it was held that this 
did not “involve imputations on the character of the prosecutor “ 
within the meaning of the Act (P. v. Rouse, [1904] 1 K. B. 184). 
And a statement by a prisoner that a constable, who was giving 
evidence against him, was telling lies, was not such an imputation 
on the constable’s character (P, v. Grout, 26 T. L. R. 60). A mere 
denial of the truth of the evidence given for the prosecution, or 
setting up a defence inconsistent with the truth of the statements 
made by the witnesses for the prosecution, does not thus involve 
such imputations. It is merely “developing the defence” (P. v. 
Bridgwater, [1905] 1 K. B. 131). 

Nor is a statement that a police o£5.cer used unnecessary violence 
in arresting a prisoner; nor the suggestion that a prosecutor is an 
habitual drunkard ; nor is a statement made before the magistrate 
that the evidence of the prosecution is concocted, put in by the 
prosecution at the trial, but not made the basis of the defence, an 
imputation within the section (P. v. Westfall, 7 Cr. App. R. 176), 
but a defence setting up that a witness had invented a story out of 
malice towards the prisoner is (P. v. Vunhley, [1927] 1 K. B. 323). 

Where a prisoner alleged, in his evidence, that his identification 
at the police-station was not reliable, as the persons brought to 
identify him had been coached for the purpose by a police ofiB.cer who 
was called as a witness, saying, “ it was not an honest case, but a 
got-up affair ”, it was held that such evidence was not part of the 
“ nature or conduct of the defence ”, yet questions as to previous 
convictions were inadmissible (P. v. Preston, [1909] 1 K. B. 568). 

But if answers given by a person charged are not “ necessary for 
the conduct of the defence ”, and they involve imputations on fihe 
character of a witness for the prosecution, he brings himself within 
the provisions of the Act, and can be cross-examined as to other 
offences (P. v. Jones, 74 J. P. 30). 
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So, it is an imputation within the section to suggest that a witness 
for tile prosecution, tondored as aw accomplice, and a person of bad 
character, has committed a crime other than that he has admitted 
(E, V. (*ohen^ 10 Gr. Apj). 11. 91). And evidence by a prisoner that 
a witness for tho prosecution had himself committed the offence 
charged was held to involve an imputation on the character of such 
witness (12. v. Mar^/iall, 63 J. I'. 36). But where a person is tried 
for rape, and gives evidence to the effect that the prosecutrix con- 
sented to tho act, it is now settled, that it does not amount to an 
imputation on her character within the Act (22. v. Biggin, [19201 
1 K. B. 217). ■' 

8. 1 (f) (iii). Whore a prisoner gives evidence, and in doing 
so incriminates another iirisoncr jointly indicted with him, the latter 
is entitled to cross-examine the former (R. v. lladwen, [1902] 1 
K. B. 882) ; but not as to character or previous convictions, imlap B 
they are jointly indicted for tho same offence (It, v, Boherts, 52 
T. L. R. 234). 

8, 1 (g). The prisoner’s “ unsworn statomeiit ” (see ante, p. 417), 
if any, is made from the dock. 

8. 1 (h). S. 18 of the Indictable Offences Act, 1848, is now 
replaced by s. 12 of the Criminal Justice Act, 1926, post, p. 610. 

8. 2. Where tlie person charged calls other witnesses to the facts 
(not merely as to his character), his own evidence is given, together 
with the evidence of his other witnesscH, after ho or his counsel has 
opened his defence, and in any order desired (Pkipson, 43-4). 

8. 3. As to tho right of reply, sec it/., and ante, pp. 451-2, If the 
person charged calls his or her consort as a witness, the prosecution 
has a right of reply. 

S. 4 (1). The schedule referred to is printed as amended by 
subsequent enactments. The cases in which tlio husband or wife 
of a person charged can give evidence without consent of the person 
charged are summarised ante, p. 274. As to the effect of this section, 
see Leach v. B. {ante, p. 282), and B. v. A caster {ante, p. 284). 

8. 4 (2). See hereon, ante, p. 274. 

8. 6 (1). See Charnoch v. Merchant, ante, p. 484; and tL, 
Evidence Act, 1877, ante, p. 462. 


MARINE INSURANCE ACT, 1906. 

6 Edw. 7, 0. 41. 

Disclosure and Representations, 

18. — (4) Whether any particular circumstance, which is not 
disclosed, be material or not is, in each case, a question of fact. 

20. — (7) Whether a particular representation be material or not 
is, in each case, a question of fact. 



STATUTES ON EVIDENCE, 


487 


21. A contract of marine insurance is deemed to be concluded 

when the proposal of the assured is accepted by the insurer, whether 
the policy be then issued or not; and for the purpose of showing 
when the proposal was accepted, reference may be made to the slip 
or covering note or other customary memorandum of the contract, 

although it be unstamped. 


The Policy. 

22. Subject to the provisions of any statute, a contract of marine 
insurance is inadmissible in evidence unless it is embodied in a 
marine policy in accordance with this Act. The policy may be 
executed and issued either at the time when the contract is 
concluded, or afterwards. 

23. (What policy must specify.) 

24. — (1) A marine policy must be signed by or on behalf of the 
insurer, provided that in the case of a corporation the corporate seal 
may be sufficient, but nothing in this section shall be construed as 
requiring the subscription of a corporation to be under seal. 

(2) Where a policy is subscribed by or on behalf of two or 
more insurers, each subscription, unless the contrary be expressed, 
constitutes a distinct contract with the assured. 

The Premium. 

54. Where a marine policy effected on behalf of the assured by a 

broker acknowledges the receipt of the premium, such acknowledg- 
ment is, in the absence of fraud, conclusive as between the insurer 
and the assured, but not as between the insurer and broker. 

Supplemental. 

88. Where by this Act any reference is made to reasonable time, 
reasonable premium, ox reasonable diligence, the question what is 
reasonable is a question of fact. 

89. Where there is a duly stamped policy, reference may be mado, 
as heretofore, to the slip or covering note, in any legal proceeding. 

Note. — Ss. 18 (4), 20 (7). As to the mode of dealing with 
questions of fact, see ante, pp. 6, 8 ; and for the various facts and 
representations which are “material”, see s. 18 (1), (2), (3), and 
s. 20 (1), (2), (3), (4). 
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S. 21. As to the necessity generally of stamping a document 
before producing it in evidence, ace ante, p. 163, and s. 14 of the 
Stamp Act, 1891, ante, p. 475. 

Ss. 22 — 24. These provisions arc among tho few requiring written 
evidence (see ante, p. 158). Any other contract of insurance may 
apparently be oral, without any policy or written evidence of any 
kind. 

S. 64. As to the general effect of a receipt, ac'o, ante, p. 50. 

S. 88. Questions of ** reasonable ’* time, diligence, and the like 
ai'e generally tivatcd as (luestions of fa(‘t, and thus for the jury’ 
if any, to decide, see ante, p. 9. ’ 

S. 89. Compare s. 21, and note thereto, sujn’a. 


EYIDENCE (COLONIAL STATUTES) ACT, 1907. 

7 Edw. 7, o. l(i. 

1. — (1) Copies of Acts, ordinances, and statutes passed (whether 
before or after the passing of this Act) by tho Iiogislature of any 
British possession, and of orders, regulations, and other instruments 
issued or made, whether before or after the passing of this Act, under 
the authority of any such Act, ordinance, or statute, if purporting 
to be printed by the Government printer, shall be received in evidence 
by all courts of justice in the United Kingdom without any proof 
being given that tho copies were so printed. 

(3) In this Act — 

The expression “ Government printer ” means, as respects 
any British possession, the printer purporting to be the 
printer authorised to print the Acts, ordinances, or statutes 
of the Legislature of that possession, or otherwise to be the 
Government printer of that possession : 

The expression British possession ” means any part of His 
Majesty’s dominions exclusive of tho United Kingdom, and, 
where parts of these dominions are under botli a central and 
a local Legislature, shall include both all parts under the 
central Legislature and each part under a local Legislature. 

Note . — As to proof of public documents generally, see ante, 
p. 363. 
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CRIMINAL APPEAL ACT, 1907. 

7 Edw. 7, c. 23. 

3. A person convicted on indictment may appeal under this Act 
to the Court of Criminal Appeal. . . . 

4. — (1) The Court of Criminal Appeal on any such appeal against 
conviction shall allow the appeal if they think that the verdict of the 
jury should be set aside on the ground that it is unreasonable or 
cannot be supported having regard to the evidence, or that the judg- 
ment of the court before whom tihe appellant was convicted should 
be set aside on the ground of a wrong decision of any question of law 
or that on any ground there was a miscarriage of justice, and in any 
other case shall dismiss the appeal : 

Provided that the court may, notwithstanding that they are of 
opinion that the point raised in the appeal might be decided in 
favour of the appellant, dismiss the appeal if they consider that no 
substantial miscarriage of justice has actually occurred. 

5. — (2) Where an appellant has been convicted of an offence and 
the jury could on the indictment have found him guilty of some other 
offence, and on the finding of the jury it appears to the Court of 
Criminal Appeal that the jury must have been satisfied of facts which 
proved him guilty of that other ofience, the court may, instead of 
allowing or dismissing the appeal, substitute for the verdict found by 
the jury a verdict of guilty of that other offence, and pass such 
sentence in substitution for the sentence passed at the trial as may 
be warranted in law for that other offence, not being a sentence of 
greater severity. 

8. The judge or chairman of any court before whom a person is 
convicted shall, in the case of an appeal under this Act against the 
conviction or against the sentence, or in the case of an application 
for leave to appeal under this Act, furnish to the registrar, in 
accordance with rules of court, his notes of the trial ; and shall also 
furnish to the Registrar in accordance with rules of court a report 
giving his opinion upon the case or upon any point arising in the 
case. 

9. !For the purposes of this Act, the Court of Criminal Appeal may, 
if they tliink it necessary or expedient in the interest of justice, — 

(a) order the production of any document, exhibit, or other thing 
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connocted with tho proceedings, the production wHch 
appears to them necessary for tho determination of the case ► 
and 

(5) if they think fit order any witnesses who would have been 

compellable witnesses at the trial to attend and be examined 
before the court, whether they were or were not called at the 
trial, or order the examination of any such witnesses to he 
conducted in manner provided by rules of court before any 
judge of the court or before any officer of tho court or justice 
of tho peace or other person appointed by tho court for the 
purpose, and allow the admission of any depositions so taken 
as evidence before the court ; and 

(c) if they think fit receive the evidence, if tendered, of any 

witness (including the appellant) who is a competent but 
not Gompellable witness, and, if the appellant makes an 
application for the purpose, of the husband or wife of the 
appellant, in cases where the evidence of tho husband or 
wife could not liave been given at the trial except on such 
an application ; and 

(d) where any question arising on tho appeal involves prolonged 

examination of documents or accounts, or any scientifio or 
local investigation, which cannot in tho opinion of the court 
conveniently be conducted before the court, order the 
reference of the question in manner provided by rules of 
court for inquiry and report to a special commissioner 
appointed by the court, and act upon the report of any such 
commissioner so far as they think fit to adopt it; and 

(6) appoint any person with special expert knowledge to act as 

assessor to the court in any case where it appears to the 
court that such special knowledge is required for the proper 
determination of the case ; 

and exercise in relation to the proceedings of the court any other 
powers which may for the time being be exercised by the court of 
appeal on appeals in civil matters, and issue any warrants necessary 
for enforcing the orders or sentences of the court: Provided that 
in no case shall any sentence be increased by reason of or in con- 
sideration of any evidence that was not given at the trial. 

16. Shorthand notes shall be taken, of the proceedings at the trial 
of any person on indictment who, if convicted, is entitled or may be 
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authorised to appeal under this Act, and on any appeal or application 
for leave to appeal a transcript of the notes or any part thereof 
shall be made if the registrar so directs, and furnished to the registrar 
for the use of the Court of Criminal Appeal or any judge thereof : 
Provided that a transcript shall be furnished to any party interested 
upon the payment of such charges as the Treasury may fix. 

Note. — S. 4. It will be observed that the Court shall allow 
the appeal, not only where the verdict cannot be supported by the 
evidence, but also where it is unreasonable ; and not only where the 
decision is wrong in laWj but also where on any ground there is 
a miscarriage of justice. So, a conviction upon the uncorroborated 
evidence of an accomplice was quashed, although corroboration is 
not in such case required by law (B, v. Tate, [1908] 2 K. B. 680 j 
see ante, p. 158). As to the proviso, see B. v. Murray, 9 Cr. App. 
R. 248. 


LIMITED PARTNERSHIPS ACT, 1907. 

7 Edw. 7, c. 24. 

5. Every limited partnership must be registered as such in 
accordance with the provisions of this Act, or in default thereof it 
shall be deemed to be a general partnership, and every limited 
partner shall be deemed to be a general partner. 

6. — (1) A limited partner shall not take part in the management 
of the partnership business, and shall not have power to bind the 
firm. 

7. Subject to the provisions of this Act, the Partnership Act, 
1890, and the rules of equity and of common law applicable to 
partnerships, except so far as they are inconsistent with the 
express provisions of the last-mentioned Act, shall apply to limited 
partnerships. 

8. (Manner and 'particulars of registration.) 

16. — (1) Any person may inspect the statements filed by tlie 
registrar in the register offices . . . and any person may require a 
certificate of the registration of any limited partnership, or a copy 
of or extract from any registered statement, to be certified by the 
registrar (on payment of certain fees). . . . 

(2) A certificate of registration, or a copy of or extract from any 
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statemont registered under this Act, if duly certified, to be a true 
copy under the hand of the registrar or one of the assistant registrars 
(whom it shall not be necessary to prove to be the registrar or 
assistant registrar) shall, in all legal proceedings, civil or cnmloal, 
and in all cases whatsoever be received in evidence. 

Note , — This Act must be read in connection with the sections of 
the Partnership Act, 1890, sot out ante, p. 473. It would appear 
that ss. 2 (3) and 14 (1) of such Act cannot apply to limited partners 
who must comply with certain formalities in order to be considered 
as such (see s. 4 of th(‘ Act of 1907). Nor can s. 16 of the Act of 
1890 apply, apparently, in face of s. 6 (1) of the Act of 1907. 


PUNISHMENT OF INCEST ACT, 1908. 

8 Kinw 7, c\ 45. 

4. — (4) Section 4 of the Criminal Evidence Act, 1898, shall have 
effect as if this Act were included in the schedule to that Act. 

Note . — ^The schedule in question appears ante, p. 482. A notice- 
able case on this Act is It. v. BaU, [1911J A. C. 47. 


PREVENTION OP CRIME ACT, 1908. 

8 Kmv. 7, (\ 59. 

PART II. 

DETENTION OP HABITUAL CRIMINALS. 

10. — (2) A person shall not be found to be a habitual criminal 
unless the jury finds on evidence : — 

(a) that since attaining the age of sixteen years he has at least 
three times previously to the conviction of the crime charged 
in the said indictment been convicted of a crime, whether 
any such previous conviction was before or after the passing 
of this Act, and that he is leading persistently a dishonest 
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(b) that he has on such a previous conviction been found to be a 
habitual criminal and sentenced to preventive detention. 

(4) In the proceedings on the indictment the offender shall in 
the first instance be arraigned on so much only of the indictment 
as charges the crime, and if on arraignment he pleads guilty or is 
found guilty by the jury, the jury shall, unless he pleads guilty to 
being a habitual criminal, be charged to inquire whether he is a 
habitual criminal, and in that case it shall not be necessary to swear 
the jury again:* 

Provided that a charge of being a habitual criminal shall not be 
inserted in an indictment — 

(а) without the consent of the Director of Public Prosecutions ; 

and 

(h) unless not less than seven days’ notice has been given to the 
proper officer of the court by which the offender is to be 
tried, and to the offender, that it is intended to insert such 
a charge ; 

and the notice to the offender shall specify the previous convictions 
and the other grounds upon which it is intended to found the charge. 

(б) Without prejudice to any right of the accused to tender 
evidence as to his character and repute, evidence of character and 
repute may, if the Court thinks fit, be admitted as evidence on the 
question whether the accused is or is not leading persistently a 
dishonest or criminal life. 

(6) For the purposes of this section the expression “ crime ” has 
the same meaning as in the Prevention of Crimes Act, 1871, and the 
definition of ** crime ” in that Act, set out in the schedule to this 
Act, shall apply accordingly. 

Note. — S. 10 (2). The burden of proof that a person is a habitual 
crimmal is upon the prosecution (B. v. Young, 9 Or. App. P. 185 ; 
B. V. Stewart, 74 J. P. 246). 

S. 10 (2) (a). As to the person charged being of the age of 
sixteen^ there must be evidence before the Court that he was of such 
age at the date of the first alleged conviction. If the jury cannot 
act upon their view as to his age, it may be proved by a prison 
official deposing that his age, as stated in the calendar, was so stated 
from information given by the accused himself (B. v. Turner, [19101 
1 K. B. 346). 

S. 10 (4) (a). It is necessary to prove the consent of th c Director 
of Public Prosecutions, if it is challenged by the accused ; if, how* 
ever, such consent is not challenged, it will be presumed (B. v. 



4U4 


STATUTt:S ON EVIDENCE. 


fVallrr, 1 1910 "j 1 K. H. 364). For Iho mod© of proof, see Criminal 
Jusfio© Act, 1025, K, 34, /KKtf, p. 514. 

S. 10 (4) (b). It, is not mwssary that iho notice to the proper 
officer of tht- <\>urt, should ho provftl by rallitii}^ such officer; but it 
was hold that it must, h<^ pnwod oiihor by tlu» offict*r or clerk of the 
Court or by tlu' porson who gavo tho notice (It. v. Turner, [1910] 
1 K. B. 346). It. has, however, Him*c lu'cn hold that there ia a 
pxx'KUuiptlou that tht‘ notice has Imhui givt'ii, and the* onus is on 
the prisoner of showing it has not Ikhui given (H. v. Weitmod, 
8 Or. Apj). It 273). 

8. 10 (S). As tt> evidence of charaot.<‘r gciifu-ally in criminal 
eases, antc^ i>p. 100, 121. 

S. 10 (6). Th<‘ Act of 1871 is set out anU, p. 461, the definition 
rcfcrrtjd to boing in -s. 20 Iht'W'of. 


OATHS ACT, 1909. 

I) Kmv. 7, 0 . 39. 

2. — (1) Any oath may be administered and taken in the form and 
manner following: — 

The person taking the oatli shall hold the New Testament, or, in 
the case of a .Tow, the Old Teetament, in his 'u}>liftcd hand, and shall 
say or repeat after the ofificer administering tho oath the worde “ I 
swear by Almighty God that . . . followed by the words of the 
oath prescribed by law. 

(2) The officer shall (unless tho person about to take the oath 
voluntarily objects thereto, or is physically incapable of so taking the 
oath) administer the oath in the form and manner aforesaid without 
<]^uestion : 

Provided that, in the case of a person who is neither a Christian 
nor a Jew, the oath shall be administered in any manner which ie 
now lawful. 

3. In this Act the word “officer ” shall mean and include any 
and every person duly authorised to administer oaths. 

Note . — ^This Act should be read in connection with tho Oaths Act, 
1888, auie, p. 471. It will ho observed that the “New Testament” 
and “Old Testament” are mentioned in the above Act, not the 
“Gospels” and “Pentateuch”, upon which Christians and Jews 
have hitherto been sworn. See an.£e, p. 286. 



STATUTES ON EVIDENCE. 


493 


PERJURY ACT, 1911. 

1 & 2 Geo. 6, c. 6. 

1. — (6) The question whether a statement on which perjury is 
assigned was material is a question of law to be determined by the 
court of trial. 

13. A person shall not be liable to be convicted of any offence 
against this Act, or of any offence declared by any other Act to be 
perjury or subornation of perjury, or to be punishable as perjury or 
subornation of perjury solely upon the evidence of one witness as to 
the falsity of any statement alleged to be false. 

14. On a prosecution — 

(a) for perjury alleged to have been committed on the trial of 
an indictment for felony or misdemeanour ; or 
(h) for procuring or suborning the commission of perjury on 
any such trial, 

the fact of the former trial shall be sufficiently proved by the pro- 
duction of a certificate containing the substance and effect (omitting 
the formal parts) of the indictment and trial purporting to be 
signed by the clerk of the court, or other person having the custody 
of the records of the court where the indictment was tried, or by the 
deputy of that clerk or other person, without proof of the signature 
or official character of the clerk or person appearing to have signed 
the certificate. 

16. — (1) For the purposes of this Act the forma and oeremoniee 
used in administering an oath are immaterial, if the court or person 
before whom the oath is taken has power to administer an oath for 
the purpose of verifying the statement in question, and if the oath 
has been administered in a form and with ceremonies which the 
person taking the oath has accepted without objection, or has declared 
to be binding on him. 

(2) In this Act — 

The expression “oath ” in the case of persons for the time 
being allowed by law to affirm or declare instead of swearing, 
includes “affirmation*’ and “ declaratioln and the 
expression “ swear ’* in the like case includes “ affirm “ 
and “ declare ”... 




4% STATUTES ON EVIDENCE. 


Noiii . — S. 1 (6). As to thi' respoetivo functions of Judge and 
jury in deciding; questions of law and fact, see ante, p. 6. 

$, 13. As to corroboration generally, sec ante, p. 156. 

S. 14, As to the proof of convictions and judicial proceedings 
generally, sw. post, p. 561. 

S. 15. As to the forms and cerenionies of oaths, see ante. 
pp. 285 — 291. ' 


OFFICIAL SECRETS ACT, 1911. 

1 & 2 Gbo. 5, c. 28. 

1. — (1) {Penalties for Spying.) 

(2) On a prosecution under this section, it shall not be necessary 
to show that the aooused person was guilty of any particular act 
tending to show a purpose prejudicial to the safety or interests of 
the State, and, notwithstanding that no such act is proved against 
him, he may be convicted if, from the circumstances of the case, or 
his conduct, or his known character as proved, it appears that his 
purpose was a purpose prejudicial to the safety or interests of the 
State; and if any sketch, plan, model, article, note, document, or 
information relating to or used in any prohibited place within the 
moaning of this Act, or anything in such a place, [or any secrei 
official code word or pass word] is made, obtained, [collected 
recorded, published] or communicated by any person other than t 
person, acting under lawful authority, it shall be deemed to hav< 
been made, obtained, [collected, recorded, published] or co mm u n i 
cated for a purpose prejudicial to tho safety or interests of the Stah 
unless the contrary is proved. 

Note . — The words in brackets wore added by tho Official Secret 
Act, 1920. 

As to evidence of conduct and character of accused person 
generally, see ante, p. 100, As to mattora being deemed” to be 
as against accused persons, s<‘o ante, p. 155. 
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CRIMINAL LAW AMENDMENT ACT, 1912. 

2 & 3 Geo. 5, c. 20. 

7. — (6) (Dealing with offences under the Vagrancy Act, 1808, and 
the Immoral Traffic (Scotland') Act, 1902.) The wife or husband of a 
person charged with an oifence under either of the said Acts may be 
called as a witness either for the prosecution or defence and without 
the consent of the person charged, but nothing in this provision shall 
affect a case where the wife or husband of a person charged with an 
offence may at common law be called as a witness without the consent 
of that person. 

Note. — As to competency and compellability of husbands and 
wives as witnesses generally, see ante, p. 273. 


MENTAL DEFICIENCY ACT, 1918. 

3 & 4 Geo. 6, c. 28. 

56. — (6) (Dealing with protection of defectives from acts of 
sexual immorality, procuration, etc.) Section four of the Criminal 
Evidence Act, 1898, shall have effect as if this section of this Act 
were included in the Schedule to that Act. 

Note, — The schedule in question appears amte, p. 482. 


CRIMINAL JUSTICE ADMINISTRATION ACT, 1914. 

4 &' 6 Geo. 6, c. 58. 

28.— (1) The record or extract by which a conviction may be 
proved under section eighteen of the Prevention of Crimes Act, 1871, 
may in the case of a summary conviction consist of a copy of the 
minute or memorandum of the conviction entered in the register 
L.E. 32 
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required to bo kept under section twonty-two of the Summary Juris- 
diction Act, 1879, purporting to be signed by the clerk of the court 
by whom tho rt^gister is kept. 

<3) The wife or husband of a person charged with bigamy may be 
called as a witness cither for the proKccution or dcfcnco and without 
the consent of the person charged, 

(4) In any proceedings before a court of summary jurisdiction to 
enforce the payment of a sum of money adjudged by that or any 
other court of summary jurisdiction to bo paiti by one person to 
another porsoii, then — 

(a) if tho person to whom tho sum is ordorcul to bo paid was an 
oilioer of a court of summary jurisdiction, tho production of a 

certificate purporting to be signed by that officer that the sum 
has not boon paid to him ; and 

(h) in any other case the production of n statutory declaration 
to a like uffect purporting to be made by the person to whom 
the sum is ordered to bo paid ; 

shall be evidence of tho facts therein staUul, unless tho court requires 
such ol6.cer or other person to be called as a witness. 

29. Tho provisions of section 16 o| tho Txidiotable Offences Act, 
1848, section 7 of the Summary Jurisdiction Act, 1849, and section 36 
of the Summary Jurisdiction Act, 1879, enabling a justice to issue 
a summons to any witness to attend to give evidence before a Court 
of Summary Jurisdiction shall be deemed to include the power to 
summon and require a witness to produce to such Court, books, plans, 
papers, documents, articles, goods and things likely to be material 
evidence on the hearing of any charge, information, or complaint, 
and the provisions of those sections relating to tho neglect or refusal 
of a witness, without just excuse, to attend to give evidence, or to he 
sworn, or to give evidence, shall apply accordingly. 

Note. — S. 28 (1). Tho sections of the Acts referred to are set 
out ante, pp. 460, 464. As to proof of convictions generally, see 
post, p. 561. 

S. 28 (3). As to competency and compellability of husbands and 
wives generally as witnesses, see ante, p. OT3. 

S. 28 (4). As to proof of judicial proceedings generally, see post, 
p. 562. 

S. 29. This section gives to justices a much-needed power to order 
production of material documents and articles. It has been extended 
by the Criminal Justice Act, 1925, s. 31 (4), so as to authorise the 
issue of process to any person in England or Wales. 
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BANKRUPTCY ACT, 1914. 

4 & 6 Geo. 5, c. 59. 

Public JExamination of Debtor. 

15.— (1) Where the court makes a receiving order, it shall, save 
as in this Act provided, hold a public sitting, on a day to be 
appointed by the court, for the examination of the debtor, and the 
debtor shall attend thereat, and shall be ezaznined as to his conduct, 
dealings, and property. 

(7) The court may put such questions to the debtor as it may 
think expedient. 

(8) The debtor shall be examined upon oath, and it shall be his 
duty to answer all such questions as the court may put or allow to 
be put to him. Such notes of the examination as the court thinks 
proper shall be taken down in writing, and shall be read over either 
to or by the debtor and signed by him, and may thereafter, save as 
in this Act provided, be used in evidence against him; they shall 
also be open to the inspection of any creditor at all reasonable times. 

Procedure. 

109. — (5) Subject to general rules, the court may in any matter 
take the whole or any part of the evidence either viva voco, or by 
interrogatories, or, out of the United Kingdom, by commission. 

Evidence. 

137. — (1) A copy of the London Gazette containing any notice 
inserted therein in pursuance of this Act, shall be evidence of the 
facts stated in the notice. 

(2) The production of a copy of the London Gazette containing 
any notice of a receiving order, or of an order adjudging a debtor 
bankrupt shall be oonclusive evidence in all legal proceedings of the 
order having been duly made, and of its date. 

138. — (1) A minute of proceedings at a meeting of creditors under 
this Act, signed at the same or the next ensuing meeting, by a 
person describing himself as, or appearing to be, chairman of the 
meeting at which the minute is signed, shall be received in evidence 
without further proof. 
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(2) Until the contrary is proved, every meeting of creditors in 
respect of the proceedings whereof a minute has been so signed shall 
be deemed to have been duly convened and held, and all resolutions 
passed or proceedings had thereat to have been duly passed or had. 

139. Any petition or copy of a petition in bankruptcy, any order 
or oertifloate or copy of an order or certificate made by any court 
having jurisdiction in bankruptcy, any instrument or copy of aa 
instrument, affidavit, or document made or used in the course of 
any bankruptcy pz*occodings or other proceedings had under the Act, 
shall, if it appears to be sealed with the seal of any court having 
jurisdiction in bankruptcy, or purports to be signed by any judge 
thereof, or is certified as a true copy by any registrar thereof, be 
receivable in evidence in all legal proceedings whatever. 

140. (Smeanng oj Affidavits.) 

141. In the case of the death of tho debtor or his wife, or of a 
witness whose evidence has been received by any court in any pro- 
ceeding under this Act, the deposition of tho person so deceased, 
purporting to be sealed with tho seal of the court, or a copy thereof 
purporting to be so sealed, shall bo admitted as evidence of the 
matters therein deposed to. 

142. Every court having jurisdiction in bankruptcy under this 
Act shall have a seal describing the court in such manner as may be 
directed by order of the Lord Chancellor, and judicial notice shall 
be taken of the seal, and of the signature of the judge or registrar 
of any such court, in all legal proceedings. 

143. A certificate of the Board of Trade that a person has been 
appointed trustee under this Act shall be conclusive evidence of his 
appointment. 

144. — (1) All documents purporting to be orders or certificates 
made or issued by the Board of Trade, and to be sealed with the 
seal of the Board, or to be signed by a secretary or assistant secre- 
tary of the Board, or any person authorised in that behalf by the 
President of. the Board, shall be received in evidence, and deemed 
to be such orders or certificates without further proof unless the 
contrary is shown. 

(2) A certificate signed by the President of tho Board of Trade 
that any order made, certificate issued, or act done, is the order, 
certificate, or act of the Board of Trade shall be conclusive evidence 
of the fact so certified. 



STATUTES ON EVIDENCE. 




Bankruptcy Offe'tices. 

166. A statement or admission made by any person in any com- 
pulsory examination or deposition before any court on the hearing 
of any matter in bankruptcy shall not bo admissible as evidence 
against that person in any proceedings in respect of any of the 
misdemeanours referred to in section eighty-five of the Larceny Act, 
1861 (which section relates to frauds by agents, bankers and factors). 

Note. — S-. 15 (7), (8). There appear to be two cases in which a 
person is compelled to answer criminating questions, the answers to 
which may afterwards be used in evidence against him, viz.j in an 
examination under this section, as to which a limited protection is 
provided by a. 166, and in an examination of a promoter, director 
or other person under s. 216 of the Companies Act, 1929 {post^ 
p. 518), as to which there is no protection. 

Ss. 137 — 144. The variety of expressions used is noticeable — 
“evidence”, “conclusive evidence”, “received in evidence”, 
“receivable in evidence”, “admitted as evidence”, and “deemed 
to be ”. See hereon, ante, p. 154. As to judicial notice, see ante, 
p. 13. 

S. 166. This must be read in connection with s. 15, supra. 


LARCENY ACT, 1916. 

6 & 7 Gjeo. 5, c. 50. 

43. — (1) Whenever any person is being proceeded against for 
receiving any property, knowing it to have been stolen, or for having 
in his possession stolen property, for the purpose of proving guilty 
knowledge there may be given in evidence at any stage of the 
proceedings — 

(а) the fact that other property stolen within the period of twelve 

months preceding the date of the offence charged was found 
or had been in his possession ; 

(б) the fact that within the five years preceding the date of the 

offence charged he was convicted of any offence involving 
fraud or dishonesty. 

This last-mentioned fact may not be proved unless — 

(i) Seven days’ notice in writing has been given to the 
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offender that proof of such previous conviction is 
intended to be given ; 

(ii) Evidence has been given that the property in 
respect of which the offender is being tried was 
found or had been in his possession. 

(2) No person shall be liable to be convicted of any offence 
against sections six, seven, sub-soction (1), twenty, twenty-one, and 
twenty-two of this Act upon any evidence urhatever in respect of any 
act done by him, if at any time previously to his being charged with 
such offence he has first disclosed such act on oath, in consequence 
of any compulsory process of any court of law or equity, in any 
action, suit, or proceeding which has been bona fide instituted by 
any person aggrieved. 

(3) In any proceedings in respect of any offence against sections 
lix, seven, sub-section (1), twenty, twonty-one, and twenty-two of 
this Act, a statement or admission made by any person in any com- 
pulsory examination or deposition before any court on the hearing of 
any matter in bankruptcy shall not be admissible in evidence against 
that person. 

Note. — Sub-8. (1) of this section repeals, but substantially 
re-enacts, s. 19 of the Prevention of Crimes Act, 1871, except that 
the date from which the twelve months and five years respectively are 
to run is now declared to bo “ the date of the offence charged (and 
not, as was formerly contended, the date of the commencement of 
the proceedings). 

It is commonly xindcrstood that the offence of receiving stolen 
goods, knowing them to have been stolen, is particularly difficult oi 
proof, so far as regards the guilty knowledge. The above provisions 
were designed to facilitate the proof of such knowledge. 

Su'b-ss. (2) and (3). The effect of these sub-sections is dealt with 
OTtfe, p, 451. 


ADMINISTRATION OF JUSTICE ACT, 1920. 

10 & 11 Gbo. 6, c. 81 . 

15. Where for the purpose of disposing of any action or other 
matter which is being tried by a judge with a jury in any court in 
England or Wales it is necessary to ascertain the law of any other 
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country -which is applicable to the facts of the case, any question as 
to the effect of the evidence given with respect to that law shall, 
instead of being submitted to -the jury, be decided by the judge alone. 

Note. — Cf. the Judicature Act, 1925, s. 102, which Act repeals 
this Act so far as it relates to the High Court. 


TRIBUNALS OF INQUIRY (EYIDENCE) ACT, 1921. 

11 Geo. 5, c. 7. 

1. — (1) Where it has been resolved (whether before or after -fche 
commencement of this Act) by both Houses of Parliament that it is 
expedient that a tribunal be established for inquiring into a definite 
matter described in the Resolution as of urgent public importance, 
and in pursuance of the Resolution a tribunal is appointed for the 
purpose either by His Majesty or a Secretary of State, the instru- 
ment by which the tribunal is appointed or any instrument supple- 
mental thereto may provide that this Act shall apply, and in such 
case the tribunal shall have all such powers, rights, and privileges 
as are vested in the High Court, or in Scotland the Court of Session, 
or a judge of either such court, on tlie occasion of an action in respect 
of the following matters: — 

(а) The enforcing the attendance of witnesses and examining 

them on oath, affirmation, or otherwise ; 

(б) The compelling the production of documents ; 

(c) Subject to rules of court, the issuing of a commission or 
request to examine -witnesses abroad j 
and a summons signed by one or more of tho members of the tribunal 
may be substituted for and shall be equivalent to any formal process 
capable of being issued in any action for enforcing the attendance of 
witnesses and compelling the production of documents. 

(2) If any person — 

(a) on being duly summoned as a witness before a tribunal 
makes default in attending; or 
(&) being in attendance as a witness refuses to tako an oath 
legally required by the tribunal to bo taken, or to produce 
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any docuiiient in his power or control legally required 
by the tribunal to bo produced by him, or to answer 
any question to which the tribunal may legally require 
an answer; or 

(c) does any other thing which would, if the tribunal had been 
a court of law having power to commit for contempt, have 
been contempt of that court ; 

the chairman of the tribunal may certify the offence of that person 
under his hand to the Iligli CouH, or in Scotland the Court ol 
Session, and the court may thereupon in<iuire into the alleged offence 
and after hearing any witnossos who may be produced against or on 
behalf of the person charged with the offoiuu% and after hearing any 
statoinent that may bo offered in dt'fence, punish or take steps for 
the punishment of that person in like manuei* as if he had been 
guilty of contempt of the court. 

(3) A witxiess before any such tribunal shall be entitled to the 
same immunities and privileges as if he were a witness before the 
High Court or the Court of Session. 

2. A tribunal to which this Act is so applied as aforesaid — 

(a) shall not refuse to allow tlio public or any portion of 

the public to be present at any of the proceedings of the 
tribunal unless in the opinion of the tribunal it is in the 
public interest expedient so to do for reasons connected 
with the subject matter of the inquiry or the nature of 
the evidence to bo given ; and 

(b) shall have powci* to authorisi* th(‘ }'epi‘6Bcniiition before 

them of any person appearing to tlioiii to bo interested 
to bo by counsel or solicitor or otherwise, or to refuse to 
allow such representation. 

Note . — This Act has since been applied to the Coal Mines 
Reorganisation Commission (Coal Mines Act, 1930, s. 12 (2)), 
Inquiries under the Public Works Facilities Act, 1930 (s. 1 (6) ), 
the Agricultural Marketing Reorganisation Commissions (Agxicnl- 
tural Marketing Act, 1931, s, 15 (5) ), the Sea-Fish Commission 
(Sea Fishing Industry Act, 1933, s. 5 (5) ), and the committee 
appointed under s. 2 (3) of the Wheat Act. 1932 (Wlicat Act, 1932, 
s. 12 (1) (e) ). 
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LAW OF PROPERTY ACT, 192d. 

15 Geo. 5, c. 20. 

73. — (1) Where an individual executes a deed, he shall either 
sign or place his mark upon the same and sealing alone shall not 
be deemed sufficient. 

(2) This section applies only to deeds executed after the com- 
mencement of this Act. 

74. — (1) In favour of a purchaser a deed shall be deemed to have 
been duly executed by a corporation aggregate if its seal be affixed 
thereto in the presence of and attested by its clerk, secretary or 
other permanent officer or his deputy, and a member of the board 
of directors, council or other governing body of the corporation, 
and where a seal purporting to be the seal of a corporation has 
been affixed to a deed, attested by persons purporting to be persons 
holding such offices as aforesaid, the deed shall be deemed to have 
been executed in accordance with the requirements of this section, 
and to have taken effect accordingly. 

(4) Where a corporation aggregate is authoiizcd under a power 
of attorney or under any statutory or other power to convey any 
interest in property in the name or on behalf of any other person 
(including another corporation), an officer appointed for that purpose 
by the board of directors, council or other governing body of the 
corporation by resolution or otherwise, may execute the deed or 
other instrument in the namo of such other person ; and where an 
instrument appears to he executed by an officer so appointed, then 
in favour of a purchaser the instrument shall bo deemed to have 
been executed by an officer duly authorized. 

(5) The foregoing provisions of this section apply to transactions 
wherever effected, but only to deeds and instruments executed after 
the commencement of this Act, except that, in the case of powers or 
appointments of an agent or officer, they apply whether the power 
was conferred or the appointment was made before or after the 
commencement of this Act or by this Act. 

184. In all cases where, after the commencement of this Act, two 
or more persons have died in circumstances rendering it uncertain 
which of them survived the other or others, such deaths shall (sub- 
ject to any order of the court), for all purposes affecting the title to 
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property! bo i)reaumcd to have occurred in order of seniority and 
accordingly the younger shall be deemed to have survived the elder. 

Note, — S. 73. As to what constitutes a scaling, see antCj p. 369. 

S. 184. Prior to the passing of this Act, there was no presump- 
tion of survivorshi]> ; if the evidence was not sufficient to establish 
tlio survival of any individual, the law treated it as a matter 
incapable of determination (Wintj v. Angrave, 30 L. J. Ch. te). 
Persons who die in a common calamity are called “ coinmorientes 


SUPREME COURT OF JUDICATURE (CONSOLIDA- 
TION) ACT, 1925. 

15 & 16 Geo. 5, c, 49. 

PART n. 

JURISDICTION AND LAW. 

49.~'(1) If any cause or matter in the High Court (including 
a cause or matter refeiTod to an official or special referee or arbitrator 
under the provisions of this Act relating to inquiries and trials by 
referees) it appears to the court or a judge that it is proper to 
compel the personal attendance at any trial of a witness who may 
not be within the jurisdiction of the court, it shall be lawful for 
the court or a judge, if in the discretion of the court or a judge it 
seouis fit so to do, to order that a writ of subpoena ad testificandum 
or writ of subpoena duces tocum shall issiio in special form com- 
manding the witness to attend the trial wherovor ho shall bo within 
the United Kingdom, and the service of any such writ in any part 
of the United Kingdom shall be as valid and effectual to all intents 
and purposes as if it had boon served within the jiirisdiction of the 
High Court. 

(2) Every such writ shall have at its foot a statement to the 
effect that it is issued by the special order of the court or a judge 
as the case may be, and no such writ shall iKsuo without such a 
special order. 

(3) (Witness mahing default to he punished,) 

(4) (Bui not unless sufficient expenses tendered.) 
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(5) Nothing herein contained shall alter or affect: — 

(a) the power of the High Court to issue a commission for the 
examination of witnesses out of the Jurisdiction of the 
court in any case in which, notwithstanding this section, 
the court thinks fit to issue such a commission j or 
(h) the admissibility of any evidence at any trial where such 
evidence is now by law receivable on the ground of any 
witness being beyond the jurisdiction of the court, and 
the admissibility of any such evidence shall bo dotormlnod 
as if this section and any enactment reproduced by this 
section had not passed. 


PART IV. 

GENEBAL PROVISIONS AS TO TRIAL AND PROCEDTTKK, 

^.-(1) In every district registry tlicni shall bo used wal 
as the Lord Chancellor from time to time dinicts. 

(2) The seal of the district registry shall be improHsed on <‘Vory 
writ and other document issued out of or filed in that n^gistry anil 

all writs and documents, and all exemplifications and copies thereof, 
purporting to be sealed with the seal of a district registry, shall be 
received in evidence in all parts of tho TTnitud Kingdom without 
further proof. 

99. (1) Rules of Court may be made under this Act for the 
following purposes : — 

(i) For regulating the means by whioh particular facts may bo 
proved, and the mode In which evidence thereof may be given, 

in any proceedings or on any application in connet'tioii with 
or at any stage of any procoi*clings. 

102. Where for tho pnrposo of disposing of any action or other 
matter which is being tried in the High (iourt by a judgo with a 
pry It IS necessary to ascertain the law of any other country which 
IS applicable to tho facts of the case, any question as to the effect 
of the evidence given with respect to that law shall, instead of 
being submitted to tho jury, be decided by the judge alone. 
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PAET VII. 

PROBATE CAUSES AND MATTEKfc 

174. — (1) In the principal probate registry and in every district 
probate registry there shall bo used such seal [or seals] as the 
President of the Probate Division may from time to time direct. 

(2) All probates, letters of administration, orders and other 
instruments and copies thereof and all exemplifications purporting 
to be sealed with any such seal as aforesaid shall be received In 
evidence in all parts of the United Kingdom without further proof. 


PART vin. 

MATRIMONIAL CAUSES AND MATTERS. 

176. — (b) ... on any petition presented by a wife for divorce 
on the ground of the adultery and cruelty, or adultery and deser- 
tion, of her husband, the husband and wife shall be competent and 
compellable to give evidence with respeot to the cruelty or desertion. 

198. The parties to any proceedings instituted in consequence of 
adultery and the husbands and wives of the parties shall be oom- 
petent to give evidence in tho proceedings, but no witness in any 
such proceedings, whether a party thereto or not, shall be liable to 
be asked or be bound to answer any question tending to show that 
he or she has been guilty of adultery unlees he or she has already 
given evidence in the same proceedings in disproof of the alleged 
adultery. 

200. — (1) The seal of tho court to be used in respect of its 
jurisdiction in matrimonial causes and matters shall bo such as the 
Lord Chancellor may from time to time direct. 

(2) All decrees and orders of the court, or copies thereof, made 
in pursuance of the said jurisdiction shall, if purporting to be 
sealed with the said seal, be received in evidence in all parts of the 
United Kingdom without further proof. 

Note. — S. 49. This section re-enacts with slight verbal altera- 
tions the Attendance of Witnesses Act, 1854, which is rojwaled by 
this Act. As to attendance of witnesses generally, see ante, p. 414. 

S. 102. Cf. the Administration of Justice Act, 1920, s. 15 (ante, 
p. 502, and note thereto). 



609 


STATUTES ON EVIDENCE. 


S. 174 . The words in brackets were added by the Administration 
of Justice Act, 1932, s. 4. 

8s. 176 , 198 . S. 176 replaces s. 6 of the Matrimonial Caiist's 
Act, 1859, which is repealed by this Act ; s. 198 re-enacts with slight 
verbal alterations s. 3 of the Evidence Further Amendment Act, 
1869 {ante, p. 459), which is repealed by this Act so far as it reiati's 
to the High Court. Under the Act of 1869 it was held that if a 
party denied in examination-in-chief one charge of adultery contained 
in the pleadings, he could be cross-examined on all the charges coji- 
tained in the pleadings (Brown v. Brown, L. U. 3 P. & P. 198; 
Allen V. Allen, [1894] P., at p. 254); but under the Act of 1925 
cross-examination may only be directed to tho specific act of adultery 
which has been denied by the party in examinalion-in-chief (Morfun 
V. Morion, [1937] P- 161). 

The protection given by s. 198 is strictly confined to “ proceedings 
instituted in consequence of adultery ; it docs not apply to pro- 
ceedings instituted to establish the status of a child (E^oant v. Evans, 
[1904] P. 378; Nottingham v. Tomkinson, L. H. 4 C. P. H. 343), 
nor to an intervention by the King’s Proctor to rescind a decree nisi 
on the groimd of condonation (Sneyd y. Sneyd, 42 T. L. Ifc. 106). 

As to the competency and compellability of husbands and wives 
as witnesses generally, see ante, pp. 273 et seq. 


WORKMEN'S COMPENSATION ACT, 1925. 

16 & 16 Geo. 6, c. 84, 

35.— (1) (d) Where an injured master, seaman or apprentice is 
discharged or left behind in a British possession or in a foreign 
country, depositions respecting the circumstances and nature of the 
injury may be taken by any Judge or magistrate in tho British 
possession, and by any British consular officer in tho foreign country, 
and if so taken shall be transmitted by the person by whom they 
are taken to the Board of Trade, and such depositions or oertiflad 
copies thereof shall in any proceedings for enforcing tho claim be 
admissible in evidence as provided by soclioiis 691 and 695 of the 
Merchant Shipping Act, 1894, and those H(‘ctionB shall apply 
accordingly. 

Note. — Ss. 691 and 695 of tlio Merchant Shiiiping Act, 1894, 
set out ante, pp. 477, 478. 


arc 
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CRIMINJUL justice: ACT, 1925. 

15 & 16 Geo. 5 , c. 86. 

PART II. 

JURISDICTION AND PROCEDURE. 

12. — (1) Where any person is charged before examining justices 
with an indictable offence, the justices shall, as soon as may be 
after tlie examination of oacli witness for the prosecution has been 
concluded, cause the deposition of that witness to be read to him 
in the presence and hearing of the accused, and shall cause him to 
sign the deposition, and shall forthwith bind him over to attend 
the trial in manner directed by section twenty of the Indictable 
Offences Act, 1848, as amended by this Act. 

(2) Immediately after the last witness for the prosecution has 
been bound over to attend the trial, the examining justices shall 
read the charge to the accused and explain the nature thereof to 
him in ordinary language, and inform him that he has the right to 
call witnesses and, if ho so desires, to give evidence on his own 
behalf. 

After so doing the examining justices shall then address to him 
the following words or words to tho like effect — 

“ Do you wish to say anything in answer to the charge? You 
are not obliged to say anything unless you desire to do so, 
but whatever you say will bo taken down in writing and 
may bo given in ovidenco upon your trial.*’ 

(3) Before the accused makes any statement in answer to the 
charge, the examining justices shall state to him and give him 
clearly to understand that he has nothing to hope from any promise 
of favour and nothing to fear from any threat which may have been 
held out to him to induce him to make any admission or confession 
of his guilt, but that whatsoever he then says may be given in 
evidence on his trial notwithstanding the promise or threat. 

(4) Whatever the accused states in answer to the charge, shall 
be taken down in manner shown in a form to be prescribed . . . 
and shall be read over to the accused, and signed by the examining 
justices and also, if he so desires^ by him, and shall be transmitted 
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to tho court of trial with the depositions of the witnesses in manner 
provided in section twenty of the said Act. 

On the trial the statement of the accused taken down as afore- 
said, and whether signed by him or not, may be given in evidence 
without further proof thereof, unless it is proved that the examining 
justices purporting to sign the statement did not in fact sign it. 

(5) Immediately after complying with the requirements of this 
section relating to the statement of the accused, and whether the 
accused has or has not made a statement, the examining justices 
shall ask the accused whether he desires to give evidence on his 
own behalf and whether he desires to call witnesses. 

If the accused in answer to the question states that he wishes 
to give evidence but not to call witnesses, the justices shall proceed 
to take forthwith the evidence of the accused, and after the con- 
clusion of the evidence of the accused his counsel or solicitor shall 
be heard on his behalf if he so desires. 

If the accused in answer to the question states that he desires 
to give evidence on his own Ibehalf and to call witnesses, or to call 
witnesses only, the justices shall proceed to take either forthwith, 
or, if a speech is to be made by counsel or solicitor on behalf of the 
accused, after the conclusion of that speech, the evidence of the 
accused, if he desires to give evidence himself, and of any witness 
called by him who knows anything relating to the facts and circum- 
stances of the case or anything tending to prove the innocence of 
the accused. 

All statements made by the accused and all evidence given by 
him or any such witness as aforesaid (not being a witness merely 
to the character of the accused) under this subsection shall be taken 
down in writing and shall be transmitted to the court of trial, 

together with the depositions of the witnesses for the prosecution, 
and the provisions of subsection (1) of this section shall apply in 
the case of witnesses for the defence as they apply in the case of 
witnesses for the prosecution, except that the justices shall not bind 
over to attend the trial any witness who is a witness merely to the 
character of the accused. 

(6) Nothing contained in this section shall prevent the prose- 
cutor in any case from giving in evidence at the trial any admission 
or confession or other statement of the accused made at any time 
which is by law admissible as evidence against tho accused. 
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(7) Tho depositions taken in connection with any charge tor an 
indictablo oflence shall bo signed by tho justices before whom they 
are taken in such manner as may be directed by rules made under 
this Act, and where any such charge is enquired into by two or more 
examining justices, the deposition of a witness or the statement of 
tho accused shall for all purposes be deemed to be sufficiently signed 
if signed by any one of those justia^. 

(8) The examining justioee shall, notwithstanding anything in 
the Indictablo Offences Act, 1848, before determining whether they 
wilt or will not commit an accused person for trial, take into con- 
sideration his statement or any such evidence as is given in pursuance 
of this section by him or his witnesses. 

13. — (1) Where any person charged before examining justices 
with an indictable offence is committed for trial and it appears to 
the justices, alter taking into account anything which may be said 
with reference thereto by the accused or the prosecutor, that the 
attendance at the trial of any witness who has been examined before 
them is unnecessary by reason of anything contained in any state- 
ment by the accused, or of the accused having pleaded guilty to the 
charge or of the evidence of the witness being merely of a formal 
nature, the justices shall, if the witness has not already been bound 
over, bind him over to attend the trial conditionally upon notice 
given to him and not otherwise, or shall, if tho witness has already 
been bound over, direct that ho shall bo treated as having been 
bound over to attend only conditionally as aforesaid, and shall 
transmit to the court of trial a statement in writing of the names, 
addresses and occupations of the witnesses who are, or who aro to be 
treated as having been bound over to attend the trial conditionally. 

(2) Where a witness has been, or is to be treated as having been 
bound over conditionally to attend the trial, the prosecutor or the 
person committed for trial may give notice at any time before 
the opening of tho assizes or quarter sessions to tho clerk to the 
examining justices and at any time thereafter to the clerk of assize 
or the clerk of the peace, as tho case may bo, that ho desires the 
witness to attend at the trial, and any such clerk to whom any 
such notice is given shall forthwith notify the witness that he is 
required so to attend in pursuance of his recognizance. 

The examining justices shall on committing tho accused for trial 
inform him of his right to require the attendance at the trial of 
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any such witness as aforesaid, and of the steps which he must take 
for the purpose of enforcing such attendance. 

(3) Where any person has been committed for trial for any 
offence, the deposition of any person taken before the examining 
justices may, if the ccnditions hereinafter set out are satisfied, 
without further proof be read as evidence on the trial of that person, 
whether for that offence or for any other offence arising out of the 
same transaction, or set of circumstances, as that offence. 

The conditions hereinbefore referred to are the following: — 

(a) The deposition must be the deposition either of a witness 
whose attendance at the trial is stated to be unnecessary 
in accordance with the provisions of this section, or of 
a witness who is proved at the trial by the oath of a 
credible witness to be dead or insane, or so ill as not to 
be able to travel, or to be kept out of the way by means 
of the procurement of the accused or on his behalf: 

(Z>) It must be proved at the trial, either by a certiffcate 
pui'ijorting to be signed by the justice before whom the 
deposition puri)orts to have been taken or by the dork 
to the examining justices, or by the oath of a credible 
witness, that the deposition was taken in the presence of 
the accused and that the accused or his counsel or solicitor 
had full opportunity of cross-examining the witness: 

(c) The deposition must purport to be signed by the justice 
before whom it purports to have been taken ; 

Provided that the provisions of this subsection shall not have 
effect in any case in which it is proved — 

(]) That the deposition, or, where the proof required by 
paragraph {h) of this subsection is given by means of a 
certificate, that the certificate, was not in fact signed by 
the justice by whom it purports to have been signed; or 
(ii) Whore tho deposition is the deposition of a witness whose 
attendance at Ihci trial is stated to be unnecessary as 
aforesaid, that the witness has been duly notified that he 
is requii'ed to attend the trial. 

(4) A witness whos(‘ attendance at tho trial is stated to bo 
unnecessary in accordance with the provisions of this section shall 
not be required to attend before the* grand jury, and his de])Osition 
may be read as evidence before the grand jury. 


Jj.E. 
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(5) Any docuiixents ov articles j)rodue.od in ovidcnco before the 
examining justices by any witness whoso attendance at the trial is 
stated to be unnecessary in accordance with the provisions of this 
section and marked as exhibits shall, subject to the provisions of 
section five of the Prosecution of Offences Act, 1879 (wliich relates 
to delivery of docunioiits to the Director of Public Prosecutions), 
and unless in any particular case the justices otherwise order, be 
retained by the justices and forwarded with the depositions to the 
court of trial. 

34. Any document purporting to be the fiat, order or consent of 
the Attorncy-Generali the Solicitor-General, the Director of Public 
Prosecutions, the Voshnaster-General or the Board of Control 
rospoctivoly, for or to the institution of any criminal proceedings or 
the institution of criminal proceedings in any particular form, and 
to be signed by the Attorney-General, the Solicitor-General, the 
Director of Public Prosecutions or an Assistant Director of Public 
Prosecutions, t/m L^astmasUr’-Oeneml or a Commissioner or the 
Secretary of the Board of Control, as the caso may be, shall be 
admissible as prima facie evidence without further proof. 


PART IV. 

MISCELLANEOUS AND GENERAL. 

47. Any presumption of law that an offence committed by a wife 
in the presence of her husband is committed under the coercion of 
the husband is hereby abolished, but on a charge against a wife for 
any offence other than treason or raurdor it shall bo a good dofonce 
to prove that the offence was committed in tho presence of, and 
under the coercion of, the husband. 

Note . — S. 12- This section replaces s. 18 of tho Indictable Offences 
Act, 1848, and s. 3 of tho Criminal Law Amondment Act, 1867, 
which sections arc rejicaled by this Act. It should bo read in con- 
junction with ss. 17 and 20 of tho Indictable Offences Act, 1848 
(ante, p. 438). 

S. 13. This section, which incorporates the lai/ter part of s. 17 
of the Indictable Offences Act, 1848 (repealed by this Act), for the 
first time gives justices the power to bind over witnesses condition- 
ally, and sets out clearly all the circuinstancns in which depositions 
may bo read at the trial. In B. v. Senife (20 L. J. M. C. 229) 
it was held that if procurement of absence be shown, and there are 
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several prisoners, the deposition is evidence against those only who 
are proved to have procured such absence. 

The Criminal Law Amendment Act, 1867, s. 6, makes provision 
for taking the depositions of any persons dangerously ill, by way of 
“ perpetuation of testimony **, whether any person is already accused 
or not. See ante, p. 454. 

S. 34. The words in italics were repealed by the Post Office 
(Amendment) Act, 1935, which makes a similar provision for proof 
of the Postmaster-General’s consent (see post, p. 535). 


MONEYLENDERS AGT» 1927. 

17 & 18 Geo. 5, c. 21. 

6. — (1) No contract for the repayment by a borrower of money 
lent to him or to any agent on his behalf by a moneylendor after 
the commencement of this Act or for the payment by him of interest 
on money so lent and no security given by the borrower or by any 
such agent as aforesaid in respect of any such contract shall be 
enforceable, unless a note or memorandum in writing of the contract 
be made and signed personally by the borrower, and unless a copy 
thereof b© delivered or sent to the borrower within seven days of 
the making of the contract; and no such contract or security shall 
be enforceable if it is proved that the note or memorandum aforesaid 
was not signed by the borrower before the money was lent or before 
the security was given as the case may be. 

(2) The note or memorandum aforesaid shall contain all the 
terms of the contract, and in particular shall show the date on 
which the loan is made, the amount of the principal of the loan, 
and, either the interest charged on the loan expressed in terms of 
a rate per cent, per annum, or the rate per cent, per annum 
represented by the interest charged as calculated in accordance with 
the provisions of the First Schedule to this Act. 

Note . — ^This is one of the few cases in which written evidence of 
a contract is required (see aiite, p. 158). 
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COMPANIES ACT, 1929. 

19 & 20 Oko. f), 0. 28. 

PART I. 

INCOarORATION OF COMPANIES AND MATTERS 
INCIDENTAL THERETO. 

15.— (1) A certificate of incorporation giv(‘n by the registrar in 
respect of any association shall bo conclusive evidence that all the 
requireinonts of this Act in rcapc'ct of registration and of matters 
preo<»dcnt and incidental thereto have btH‘n complied with, and that 
the association is a company auiliorizi'd to bo rc‘gistered and duly 
registered nndor this Act. 


PART II. 

SHARE CAPITAL AND DERENTURES. 

68. A oertifioate, under the common seal of tho company, specifying 
any shares held by any member, shall be prima facie evidence of the 
title of the member to the shares. 

PART HI. 

REGISTRATION OF CHARGES. 

82. — (2) The registrar shall give a certificate under his hand of 
the registration of any charge registered in pursuance of this Part 
of this Act, stating the amount thereby Hocun‘d, and the certificate 
shall be conclusive evidence that the requiroinonts of this Part of 
this Act as to registration have been complied with. 

PART IV. 

MANAGEMENT AND ADMTNIPIT RATION. 

94. — (3) The registrar of companios sbalL on tho delivery to 
him of the said statutory declaration, and, in tlui case of a company 
which is required by this section to deliver a statement in lieu of 
prospectus, of such a statement, certify that the company is entitleid 
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to commence business, and that certificate shall be conclusive evidencei 

that the company is so entitled. 

102. The register o£ members shall be prima facie evidence of 

any matters by this Act directed or authorised to be inserted therein. 

120. — (1) Every company shall cause minutes of all proceedings 
of general meetings, and where there are directors or managors, of 
all proceedings at meetings of its directors or of its managers, to be 
entered in books kept for that purpose. 

(2) Any such minute if purporting to be signed by the chairman 
of the meeting at which the proceedings were had, or by the 
chairman of the next succeeding meeting, shall be evidence of the 
proceedings. 

(3) Where minutes have been made in accordance with the 
provisions of this section of the proceedings at any general meeting 
of the company or meeting of directors or managers, then, until 
the contrary is proved, the meeting shall be deemed to have been 
duly held and convened, and all proceedings had thereat to have 
been duly had, and all appointments of directors, managers, or 
liquidators, shall be deemed to be valid. 

138. A copy of the report of any inspectors appointed under this 
Act, authenticated by the seal of the company whose affairs they 
have investigated, shall he admissible in any Legal proceeding as 
evidence of the opinion of the inspectors in relation to any matter 
contained in the report. 


PART V, 

WINDING UP. 

208. — (1) An order made by the court on a contributory shall, 
subject to any right of appeal, be conclusive evidence that the 
money, if any, thereby appearing to bo due or ordered to be paid 
is due. 

214. — (1) (Poire?* to nu7ti/?Lo/i <tn\f person to give in fort nation, etc.) 

(2) The court may examine him on oath concerning the matters 
aforesaid, cither by word of mouth or on. written interrogatories, 
and may reduce his answcj*s to writing and requii*e him to sign 
them. 

(3) The court may require him to produce any book.s and papers 
in his custody or power relating to the company. . . . 
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216. — (1) (l*o\wr io ordr.r pnhlir. rj'amination of promoiers 
dinciors, pfc.) 

(4) The court may put such questions to tho person examined 
as the court thinks fit. 

(5) The person examined shaU ho oxaniiiiod on oatii, and shall 
answer all such questions as tlu^ court may put or allow to be put 
to him. 

(7) Notes of the examination shall be taken down Jn writing, 
and shall bo road oven* to or by, and wigned by, iiu* porson examined, 
and may thereafter be used in evidence against him, and shall be 
opon to tlui insiw'ol.lou of any oretlitor oi’ coni ribiitoi’y at all 
reason ablt* t i nics- 

282. Whores a company lk boing wound up, all books and papers 
of tho company and of tli«‘ liquidators hIuiII, as botwinm the con- 
tributories of the company, bo prima facie evidence of the truth of 
all matters purporting to Ik* thorcin T<'Cor(h‘d. 

289. In all proceedings under this Part of this Act, all oourta, 
Judges, and persons judicially acting, and all officers, judicial or 
ministorial, of any court, or omployed in (mforcing tho process of 
any court, shall take Judicial notice of the signature of any officer 
of the High Court . . . and also of tho ofllcial seal or stamp of the 
several offices of tho High Court . . . appended to or impressed on 
any document made, issued, or signed under the provisions of this 
Part of this Act, or any official copy thereof. 

PART xrir. 

MISOELLANEOUkS. 

369. Where proceedings aro iiistituttsd under this Act against any 
person by the Director of Public I'rosncutions or by or on behalf of 
the Lord Advocate, nothing in this Act shall b(f taken to require any 
person who has acted as solicitor for the defendant to disclose any 
privileged communication made to him in that capacity. 

378. — (1) All documents purporting to be orders or certificates 
made or issued 'by the Board of Trade for tho purposes of this Act 
and to be sealed with the seal of tho Hoard, or to be signed by a 
secretary or assistant secretary of tho Board, or any person autho- 
rised in that behalf hy the President of the Board, shall be received 
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in evidence and deemed to be such orders or certificates without 
further proof, unless the contrary is shown. 

(2) A certificate signed by the President of the Board of Trade 
that any order made, certificate issued, or act done, is the order, 
certificate, or act of the Board, shall he conciusive evidence of the 
fact so certified. 

Note . — It will be observed that certain matters are by the above 
sections made “ evidence prima. facie evidence ”, or “ conclusive 
evidence”, or they are “deemed” to be or have boon. It is not 
always easy to ascertain the precise meaning of several expressions 
used when there are only two positions to be provided for. See 
hereon, ante, p. 154. 

S. 120. Loose leaves fastened together in two covers in such a 
way that leaves can easily be removed or substituted are not a book 
within the meaning of this section (Hearts of Oah Assurance Co. v. 
Flower, [1936] Ch. 76). 

S. 216 (5), (7). There appear to be two cases in which a person 
is compelled to answer criminating questions, the answers to which 
may afterwards be used in evidence against him, via., in an examina- 
tion under this section, and, to a limited extent, under the Bank- 
ruptcy Act, 1914 (see ss. 15, 166, cwite, pp. 499, 501). See generally 
as to criminating questions, ante, p. 331. 

S. 289. As to judicial notice generally, see ante, p. 13. 

S. 369. As to solicitors’ privilege generally, see ante, pp. 321, 
335-40. 


INFANT LIFE (PRESERVATION) ACT, 1929. 

19 & 20 Gbo. fj, c. :-]4. 

2. — (5) Section four of the Criminal Evidence Act, 1898, shall 
have effect as if this Act wore included in the Schedule to that Act. 

Note . — The schedule in question appears itnti', p. 482. 
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POOR LAW ACT, 1930, 

20 dm. c. 17. 

96. Proviso (?>). A removal order in respect of a settlement 
illegod to have boon acquired residenoti shall not be made upon 

die ovidonco of the person to be removed without such corroboration 
the justices think suflicient. 

Note. — This S(‘etion replaet's a similar provision formerly coji- 
bained in the I)ivid<‘d T’nrishes Act, 1876. As to corroboration 
yenerally, see«/if(‘, p. 156. 


RIGHTS OF WAY ACT, 1982. 

22 & 28 Gko. r>, (t. 45. 

1- — (1) Where a way, not being of such a character that user 
thereof by the public could not give rise at e,om 2 aon law to any 
presumption of dedication, upon or over any land has been actually 
enjoyed by the public as of right and without iiitoruption for a full 
period of twenty years, such way shall be deemed to have been 
dedicated as a highway unless there is sufficient evidence that there 
was no intention during that period to dedicate such way, or unless 
during such period o| twenty years there was not at any time any 
person in posaossion of such land capable of dedicating such way. 

(2) Where any such way has been enjoyed as aForesaid for a full 
period of forty years, such way shall be deemed conclusively to have 
been dedicated as a highway unless there is sufficient evidence that 
there was no intention during that period to d(‘dicato such way. 

(3) A notice by tlie owner of the lami ov<'r which any such way 
passes inconsistent with the dedication of ilif way as a highway, 
placed before or after and znaintalnod after tin* coimmm cement of 
this Act in such a mannor as to be visibh‘ to those using the way, 
shall, in the absence of proof of a contrary intention, be sufficient 
evidence to negative the intention to dodioato such way as a highway, 



STATUTES OAf EVIDENCE. 


521 


and where a notice has been placed in the manner provided in this 
subsection and is subsequently tom down or defaced, notice in writing 
by the owner of the land to the council of the county and of the 
borough or urban or rural district council in which the way is situate 
that the way is not dedicated to the public shall, in the absence of 
proof of a contrary intention, be sufficient evidence to negative the 
intention of the owner of the land to dedicate such way as a highway. 

(4) (a) (Bight of owner of Imid to deposit with local authority 
map and statement.) 

(h) In any case in which a deposit under paragraph (a) of this 
subsection has been made, statutory declarations made by the owner 
aforesaid or by his successors in title and lodged by him or them 
with the councils aforesaid at any time prior to the expiration of six 
years from the date of such deposit or prior to the expiration of six 
years from the date on which any previous declarations were lodged 
under this paragraph to the eJffect that no additional ways (other 
than any specifically indicated in such declaration) over the lands 
delineated on the said map have been dedicated to the public since 
the date of such deposit or since the date of the lodgment of sucli 
previous declarations (as the case may be) shall in the absence of 
proof of a contrary intention be sufficient evidence to negative the 
intention of the owner or his successors in title to dedicate any such 
additional ways as highways. 

2. — (2) Nothing in this Act shall operate to prevent the dedication 
of a way as a highway being presumed on proof of user for any less 
period than twenty years or to prevent the dedication of a way as a 
highway being presumed or approved under any circumstances under 
which it can be presumed or proved at the time of the passing of 
this Act. 

3, Any court or other tribunal shall, before determining 
(a) whether a way upon or over any land has or has not been 
dedicated as a highway, or (b) the date upon which such dedication, 
if any, took place, take into consideration any map, plan or history 
of the locality or other relevant document that is tendered in 
evidence, and such weight shall be given thereto as the court or 
tribunal consider justified by the circumstances, including the 
antiquity of the tendered document, the status of the person or 
persons by whom it was made or compiled, its purpose, and the 
c.ustodj’^ in which it has been kept and from which it is produced. 
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EVIDENCE (FOREIGN, DOMINION AND COLONIAL 
DOCUMENTS) ACT, 1933. 

2:5 oeo. r>, 0. 4. 

1. — (1) If, upon oonKiiloraiion of a rc^port from tho Tjord Chancellor 
and a Secretary ol State, Hie MajoBty in Council ia satisfied with 
rospuct to any country that, having r<‘gard to tho law of that country 
aw to tho rocognition tlim’oin of puhlic ri‘giKt(‘rK of tho United Kingdom 
as authentic r<*cor<ls and as to tin* proof of tho contents of such 
rogiwtors and other iiiattt'rH hy m(‘anH of duly autli(*nticatod certificates 
iflsuc'd by puhlic. offico.rs in the (JiiitiHr Kingdom, it ia desirable in 
the inton^sta of rcciproitity to make with respect to public registers 
of that country and c('rtilicat(‘K iaauod by public olfict'rs therein such 
an Order as is hereinafter mentioued, it shall be lawful for His 
Majesty in Oouiicil to make such an Order accordingly. 

(2) An Order in Counoil made under this section may provide 
that ill all parts of the United Kingdom — 

(a) a register of the country to which th<' Order relates, being 
such a register ns is spocifiiid in the Order, shall be deemed 
to be a public register kept undor the authority of the law 
of that country aud rocogniBcil by tho courts thereof as an 
authentic record, and to ho a document of such a public 
nature as to be admissible as evidence of tho matters 
regularly recordi^d therein ; 

(7^) such matters as may bo specified in the Order shall, if 
recorded in such a register, deemed, until th<^ contrary is 
proved, to bo regularly recorded tbcv(‘inj 

(<0 subject to any conditions specified in the' Order and to any 
roquiroiuouts of rules of court a iloeunimit purporting to 
be issued in tho country to which tlui Order relates as an 
official copy of an entry in such a registin* a.s is so specified, 
and purporting to be authenticated as kik'.Ii in the manner 
spcciliod in tho Order as appro)) riiite in the* ease of such a 
rogislt'r, shall, without evi<Ioiic(‘ as to tin* custody of the 
register or of inability to produce it and without any further 
or other proof, be received as evidence tlmt tho register 
contains such an entry ; 

(d) subject as aforesaid a cmdificato purporting to be given in 
the country to which the Order relates as an official 
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certificate of any sucli class as is specified in the Order, and 
purporting to be signed by the officer, and to be authenticated 
in the manner, specified in the Order as appropriate in the 
case of a certificate of that class, shall be received as evidence 
of the facts stated in the certificate; 

(c) no official document issued in the country to which the Order 
relates as proof of any matters for the proof of which pro- 
vision is made by the Order shall, if otherwise admissible 
in evidence, be inadmissible by reason only that it is not 
authenticated by the process known as legalisation. 

(3) Official books of record preserved in a central registry and 
containing entries copied from original registers may, if those entries 
were copied by officials in the course of their duty themselves be 
treated for the purposes of this section as registers. 

(4) In this section the expression " country ” means a Dominion, 
the Isle of Man, any of the Channel Islands, a British colony or 
protectorate, a foreign country, a colony or protectorate of a foreign 
country, or any mandated territory : 

Provided that where a part of a country is under both a local 
and a central legislature, an Order under this section may be made 
as well with respect to that part, as with respect to all the parts 
under that central legislature. 

(5) His Majesty in Council may vary or revoke any Order 
previously made under this section. 

2. In all parts of the United Kingdom entries made, whether 
before or after the commencement of the British Nationality and 
Status of Aliens Act, 1914, in any register kept in accordance with 
instructions of the Secretary of State by an officer in the diplomatic 
or consular service of His Majesty for the registration of the births 
and deaths of British subjects bom or dying out of His Majesty's 
dominions may be proved by such copies, certified in such manner, 
as may be directed by the Secretary of State, and the copies of any 
such entries shall be evidence of any matters authorised by any 
instruction of the Secretary of State to bo inserted in the register. 

3. This Act may be cited as the Evidence (Foreign, Dominion, and 
Colonial Documents) Act, 1933. 

Note . — The powers granted by s. 1 of this Act have been i^xorcised 
in respect of certain registers and certificates of Belgium and France 
(S. R. & O., 1933, No. 383, and 1937, No. 575). 
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CHILDREN AND YOUNG PERSONS ACT, 1983. 

28 Oko. 5, c. .12. 

PART 1. 

PRKVKNTION OF OHUKLTY ANT) EXPOSURE TO MORAL 
AND PllYSUTAL DANGER. 

1. - (1) {Vromd'u\<i pr/ialttfH ftir vruelfij to ihcrsons iinde.r sixteen.) 

(2) For t.lu‘ purposos of ibis sect ion - 

(a) a parent or other person legally liable to maintain a child 

or young person shall bo deemed to have neglected him in 
a inannor likely to cause injury to his health if he has 
failed to provide adequate lood, clothing, medical aid or 
lodging for him, or if, having boon unable otlierwise to 
provide such food, clothing, medical aid or lodging, he 
has failed to take steps to procure it to be provided under 
tho Acts relating to the relitd oJ the poor ; 

(b) where it is proved that the death of an infant under three 

years of ago was caused by suffocation (not being suffoca- 
tion caused by diH«*ase or the pri‘H(*nce! of any foreign body 
in tho throat or air passages ot tho infant) while the 
infant was in bed with some other person who has attained 
the age of sixteen yoars, that other person shall, if he 
was, when bo wont to bod, under the influence of drink, 
be deemed to have n^lected tlio infant in a manner likely 
to enuKo injury to its lioalth. 

( 6 ) . . . 

(a) a person shall be deemed to be directly or indirectly 
interested in a sum of money if ho has any share in or 
any honcilt from tho payniont of that monc‘y, notwith- 
standing that ho may not Ix' a porsoii to whom it is legally 
payabh' ; and 

(/>) a copy of a policy of insurance, certified to bo a true copy 
by an officor or agent of tb<‘. iiiKuran<*<‘ company granting 
tho policy, shall be evidence that tin* child or young 
person thoroin stated to bo insured has in fa<*.t boon so 
insured, and that tho norson in whoso favour tho policy 
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has been granted is the person to whom the money thereby 
insured is legally payable. 

2. — (1) (Providing penalties for causing seduction or prostitution 
of girl under sixteen.) 

(2) For the purposes of this section a person shall be deemed tO' 
have caused or encouraged the seduction, unlawful carnal knowledge, 
or prostitution of, or the commission of an indecent assault upon, a 
girl who has been seduced, unlawfully carnally known, or indecently 
assaulted, or who has become a prostitute, if he has knowingly allowed 
her to consort with, or to enter or continue in the employment of, 
any prostitute or person of known immoral character. 

4. — (1) (Providing penalties for allowing persons under sixteen 
to heg, etc.) 

(2) If a person having the custody, charge, or care of a child or 
young person is charged with an oiSence under this section, and it is 
proved that the child or young person was in any street, premises, 
or place for any such purpose as aforesaid, and that the person 
charged allowed the child or young person to be in the street, 
premises, or place, he shall be presumed to have allowed him to be 
in the street, premises or place for that purpose unless the contrary 
is proved. 

(3) If any person while singing, playing, performing or o:ffering 
anything for sale in a street or public place has with him a child 
who has been lent or hired out to him, the child shall, for the 
purposes of this section, be deemed to be in that street or place for 
the purpose of inducing the giving of alms. 

6. — (1) (Providing penalties for allowing children in hars of 
licensed premises.) 

(3) If a child is found in tbo bar of any licensed premises during 
the permitted hours, the holder of the licence shall be deemed to 
have committed an offence under this section unless he shows that 
he had used due diligence to prevent the child from being admitted 
to the bar or that the child had apparently attained the age of 
fourteen years. 

14. — (3) A porfion shall not be summarily convicted of an offence 
moutionc'd in the First Schedule to this Act, unless the offence was 
wholly or partly committed within six months before the information 
was laid ; but, subject as aforesaid, evidence may be taken of acts 
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•inistiiutiri';, or roniributiu^ to ronstiliito, ihooffonw, and committed 
\t any previous time* 

1?). As n’spivts profil'd in‘5s aj.:ainst nii^' ptiVMm for any of the 
ti'fonros TUoniionod in th«> First Schedule to this Actj the Criminal 
Evidence Act, 1898, Khali apply «k if tho Sohodulo to that Act 
:rn'lu(lod roforoncoH to tliOHo 

17, Kt^r tho purpoKoH of this I'arf of this Ar.t - 

Aliy porKon who is the parent or legal guardian of a child or 
young person or who U legally liable to maintain him shall 
be presumed to have the rnHtody of him, and as between 
fathor and moihor tho fat hot hIuiII not ho doomed to have 
oouHod to liavo tin* cuHtody of him l»y roasoti only that he 
has doKortod, or othorwino <I<u*s not n*Kid<i with, the mother 
and iho ohild «>r young porMon ; 

Any person to whose charge a child or young person is 
committed by any p<*rK<»n who haH Iht* ountody of him shall 
be presumed to have charge <»f Unt ohild or young person; 
Any other person having actual possession or (;oti1to 1 of a 
ohihl or young pornon shall bo presumed to have the oare 
of him. 


PART n. 

KMPrA>YMMNT, 

26.- -(1) {PtavidiTig penal I it's jar ull<>ti’in</ peviton^t under e-ightcen 
to <jo abroad for fhtid performances etc., UHthaui a Ue.cnee.) 

(2) Where, in procoiulings umlor thiH Koctiou against a person, 
It is proved that ho oauHod, promirod, or allo\v€*d a porson under the 
ago of eighteen years to go abroad and that that pt*rHon has while 
abroad been singing, })laying, perforruing, or l)t‘ing exhibited, for 
profit, the defendant shall be presumed to have caused, procured, or 
allowed him to go abroad for thfit purpoHo, unloss the contrary is 
proved : . . . 

(4) Tn any sneb proc, (‘tidings uh aforoHaid, a report of any British 
consular officer and any deposition made on oath before a British 
consular officer and authenticated by the Hignaiur<» of that officer, 
respecting the observance or non-observance of any of ilit*. conditions 
or restrictions contained in a licence granted under th<‘ last fon'going 
section shall, upon proof that the consular officer, or dcjtonent, cannot 
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be found in the United Kingdom, he admissible in evidence, and it 
shall not be necessary to prove the signature or official character of 
the person appearing to have signed any such report or deposition. 

(5) The wife or husband of a person charged with an offence under 
this section may be called as a witness either for the prosecution or 
defence, and without the consent of the person charged. 

PART III. 

PROTECTION OE CHILDREN AND YOUNG PERSONS IN 
RELATION TO CRIMINAL AND SUMMARY PROCEEDINGS. 

38. — (1) Whore, in any proceedings against any person for any 
offence, any child of tender years called as a witness does not in 
the opinion of the court understand the nature of an oath, his 
evidence may be received, though not given upon oath, if, in tho 
opinion of the court, he is possessed of sufficient intelligence to 
justify the reception of the evidence, and understands the duty of 
speaking tho truth ; and his evidence, though not given on oath, but 
otherwise taken and reduced into writing in accordance with tlio 
provisions of section seventeen of tho Indictable Offences Act, 1848, 
or of this Part of this Act, shall be deemed to be a deposition within 
the meaning of that section and that Part rospoctivcly : 

Provided that where evidence admitted by virtue of this section 
is given on behalf of the prosecution the accused shall not be liable 
to be convicted of the offence unless that evidence is corroborated by 
some otlier material evidence in support thereof implicating him. 

(2) If any child whoso evidence is received as aforesaid wilfully 
gives false evidence in such circumstancos that he would, if the 
evidence had been given on oath, have been guilty of perjury, he shall 
be liable on summary conviction to bo dealt with as if ho had been 
summarily convicted of an indictable offence punishable in the case 
of an adult with imprisonment. 

42.~(1) Where a justice of the peace is satisfied by tlio evidence 
of a duly qualified medical practitioner that the attendance before a 
court of any child or young person in respect of whom any of the 
offences montionod in tlio First Schedule to this Act is alleged to 
have boon committed would involve serious danger to his life or 
hoaltii, the justice may take in writing the deposition of the child 
or young person on oath, and shall thereupon subscribe tho deposition 
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mill t»t«l thrn‘to a statt'tanii. of hiv rf.'L»^c>n for iakiii;' it and of the day 
wln*n aiul i»l;uv wbon* it was tak«*ri, aiul of tho nainoK of tho persons 
(if uiiy) jm-Ki‘u( ul tin* fakinp; thoivof. 

43. WherOi in any jircM’Ofditijrj, in r.‘i«piu‘i of any of the offences 
im^ntionod iu tlx* KirHt Sehoduh' to ihi^ Aef, the court is satisfied 
by the ^'videIu*t^ of a duly (fualitied tiled ieal praetitionor that the 
attendance before the court of any child or young person in respect 
of ivhuni tin* ofb'iioe is alter’d hi luivt* In^en eontmiitr*d would involve 
serious danger to ids life or lieaith, any deposition of the child or 
young person takon undor tin* Indiotnido Offom-oM Act, 1848, or this 
ihirt. of thiK Act. shall bo admissible in evidence i^ithor for or against 
tlu* aocuKcd person witliout fiirth*T proof tiu*ro(>f if it purports to be 
fiignod liy tho l>y or indoro whom it purports to bo taken: 

Provided that tin* iloposition shnll not in* admissililc in evidence 
against th(^ acouKod porson uiitoss it is proved that reasonable notloe 
of tho iut(uition to tak<' tho deposition has been served upon him 
anti that ho or his ooutikoI or solicilor hath or might have had it he 
had ohoKtui to ho prostuit, an opportunity of t*ros8*oxaniiziing the 
child or young pt^rsou making tho th^position. 

50. It shall be conolusively presumed that no child under the 
ago of eight years can be guilty of any offence. 

61 . — ( 1 ) (/>«/f/n'fiVm of ** in nm/ of aur nr ifrotirtian '*.) 

(2) For tho purpoHCK of this Kcotioii, the fact that a child or 
young person is found destitute, or i« found wandering without any 
sottloil place of abode and without visiblti tnoaiiH of Hubsistence, or 
is found bogging or receiving alms (whoihor or not thoro is any 
protenoo of singing, t)laying, p<‘rforjiiing or ofT<*ring anything for 
sale), or is found loitering for the purpose of so bogging or receiving 
alms, shall (without prejudice to tho gmiorality of the provisions of 
paragraph (n) of the last foregoing subsection) be evidence that he 
is exposed te moral danger. 


PAUT VI. 

SUPPLKMKN'rAL, 

99. — (1) Where a person, wh<*thm* charg<Ki with an offence or not, 
is brought before any court otliorwiw* tlian for tho purpose of giving 
ovidence, and it appears to the court that he is a child or young 
person, the court shall mako due inquiry as to the ago of that 
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person, and for that purpose shall take such evidence as may be 
forthcoming at the hearing of the case, but an order or judgment 
of the court shall not be invalidated by any subsequent proof that 
the age of that person has not been correctly stated to the court, 
and the age presumed or declared by the court to bo the age of the 
person so brought before it shall, for the purposes of this Act, be 
deemed to be the true age of that person, and, where it appears to 
the court that the person so brought before it has attained the age 
of seventeen years, that person shall for tht) purposes of this Act 
be deemed not to bo a child or young person. 

(2) Where in any charge or indictment for any offence under 
this Act or any of the offences mentioned in the First Schedule to 
this Act, except an offence under the Criminal Law Amendment Act, 
1885, it is alleged that the person by or in respect of whom the 
offence was committed was a child or young person or was under 
or had attained any specified age, and he appears to the court to 
have been at the date of tho commission of the alleged offence a 
child or young person, or to liave been under or to have attained 
the specified age, as the case may be, he shall for the purposes of 
this Act be presumed at that date to have been a child or young 
person or to have boon under or to have attained that ago, as the 
case may bo, unless tho contrary is proved. 

100. In any proceedings under this Act a copy of an entry in the 
wages book of any employer of labour, or if no wages book be kept 
a written statement signed by tho employer or by any responsible 
person in his employ, shall be evidence that the wages therein 
entered or stated as having boon paid to any person, have in fact 
been so paid* 


FIRST SCHEDULE. 

OFFENCES AGAINST CHILDREN AND YOUNG PERSONS, 
WITH RESPECT TO WfllCtI SPECIAL PROVISIONS 
OF THIS ACT APPLY. 

The murder or inanslaughtor o! a child or young person. 
Infanticide. 

Any olT(‘nc(^ undt^r sections 27, 66 or 56 of the Offences against 
th(‘ Person Act, 1861, and any offence against a child or young 
person under sections 6, 42, 43, 62 or 62 of that Act, or under the 
(Criminal Law Amendment Act, 1885. 


L.E. 


34 
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\ny oHotico tho PaniKhimnit of Act, 1908, in respec 

of a oliilil or youn^ jwrrton. 

Any offonro un<Ior HiM'iitms 1, 2, 3, 4, 13 or 23 of Uuh xVct. 

Any othor offonro involvinf^ Ijodily injury to a child or young 
ju^rKou. 

Xotv,. — Ss. 1, 2, 4, 17 and 26. A.s to persona charged being 
“presumed” or “deemed” to have eouimitted offcn<x>8, ace ante 
p. 155. 

8. 14. Ah to th<‘ gtuieral rules oouceruing ovidonco of conduct 
on oilier occasions, si-e unfe, pp. 100, 105. 

S. 16. The Kchtdule to the Act in <juesiioTi apjauirs ante, p. 482. 

S. 26 (5). As to iht' cotniM‘t4'ncy and compellability of husbands 
and wives as wltni'Hses generally, s«m‘ na/r, j>. 273. 

S. 38. Ah appears from this section, a child of tender years can 
now give unsworn evidtuico in all rriminat cuisi's ; but his evidence 
must 1 k» corrolioraitKl before the accuHt><I is liahlo to bo convicted. 
Ono child, whose evichnuM^ rt‘(iuin‘H corroboration, camiot bo corrobor- 
ated by the unsworn l<‘Ktiinuny of another child which itself requires 
corroboration (H. v, Mansetj 25 (V. App. R. 18). 

Ss. 42| 43. As to dejiositions g<‘iit‘rany, sen* a/dc, p. 416. 

S. 60. Ah to j)r{‘SUinpti(mH generally, see n«/c, pp. 23 ci saq. 

8. 99. (lompart* this Hection with a Kimilar provlsioii in s. 266 
of the Public lloalth (London) Act, 1936, pod, p. 536. 

Schedule. B. 27 of the ()f!enc<w against the X*erHon Act, 1861, 
relates to the abandonment or exposure of children, s. 55 to their 
abduction, and s, 56 to child-sttuding, 

B. 6 rolatoB to manslaughter, s. 42 to common assault, s. 43 to 
aggravated assault, s. 52 to indmmt assault upon females, and s. 62 
to iiidoc-cnt asRault upon males. 

S. 1 of this Act ndates to cruelty to persons under sixteen, s. 2 
to the seduction or prostitution of girls under sixteen, s. 3 to 
allowing persons under sixte^on to bo in brothels, a. 4 to allowing 
such persons to be used for lagging, s. 11 to tixposing children under 
seven to tho risk of burning, and s, 23 to the taking part by persons 
under sixteen in dangerous performances. 


KENT AND MORTGAGE INTEREST RESTRICTIONS 
(AMENDMENT) ACT, 1933. 

2H & 24 (iKo. T), ( . ;42. 

3. — (2) A certificate of tho housing authority for the area in which 
the said dwelling-house is situated, certifying that the authority will 
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provide suitable alternative accommodation for the tenant by a date 
specified in the certificate, shall be conclusive evidence that suitable 
alternative accommodation will be available for him by that date. 

(3) Where no such certificate as aforesaid is produced to the court, 
accommodation shall be deemed to be suitable if it consists either — 

(a) of a dwelling-house to which the principal Acts apply ; or 

(&) of premises to be let as a separate dwelling on terms which 
will, in the opinion of the court, afiord to the tenant 
security of tenure reasonably equivalent to the security 
afforded by the principal Acts in the case of a dwelling- 
house to which those Acts apply, 
and is, in the opinion of the court, reasonably suitable to the needs 
of the tenant and his family as regards proximity to place of work, 
and either — 

(i) similar as regards rental and extent to the accommodation 
afforded by dwelling-houses provided in the neighbourhood 
by any housing authority for persons whose needs as regards 
extent are, in the opinion of the court, similar to those of 
the tenant and his family; or 

(ii) otherwise reasonably suitable to the means of the tenant and 
to the needs of the tenant and his family as regards extent 
and character. 

(4) For the purposes of the last foregoing subsection any certificate 
of a housing authority stating — 

(а) the extent of the accommodation afforded by dwelling-houses 

provided by it to meet the needs of tenants with families 
of such number as may be specified in the certificate ; and 

(б) the amount of the rent charged by it for dwelling-houses 

afiording accommodation of that extent, 
shall be conclusive evidence of the facts so stated. 

(5) Any document purporting to be a certificate of a housing 
authority named tbcroln issued for the purposes of this section and 
to be signed by the clerk to that authority shall be received in 
evidence and be deemed to be such a certificate without further proof 
unless the contrary is shown. 
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LOCAL GOVERNMENT ACT, 1933. 

2H & 24 (iKo. 5, c. f)!. 

233. — (1) Any «urn which i« ocHiih'U by a tlintrict auditor to be 
duo and has Ix’comc payabb» shall, on ooniplaiut. mad© or action 
taken by or under the din'clicm of the dlsirii't auditor^ l>e recovorable 
either summarily or oth{»rwi«(‘ as a civil d(*bt.. 

(2) In any proomliiigH for Urn recovery of such a Hum, a certificate 
signed by a district auditor shall be conclusive evidence of the facts 
certified, and a certificate signed by the treasurer of tho authority 
concorned or other officer whoHo duty it is to ktu*|> the accounts that 
the sum certified to be due has not been paid to him shall be 
conclusive evidence of non-payment, unless it is proved that the sum 
corfcifiod to bo duo has bcum paid Hincc tho dat(^ of tho certificate. 

Unless tho contrary is proved, a certificate purporting to be signed 
by a district auditor, or by tho troaHun^r of tho authority or other 
officer whoso duty it is to keep tho accounts, shall be deemed to have 
been signed by such auditor, tr(*aHuror or othf‘r oflicox’, as the case 
may be, 

252. Tho production of a printed copy of a byelaw purporting to 
he made by a local authority, upon which is endorsed a certificate 
purporting to be signed by tho (d<*rk of tho authority M^atin-g — 

(a) that the byelaw was made by tho authority; 

Q)) that tlie copy is a true copy of the byc'law; 

(c) that on a specified daU> the byelaw was <*onfirm©d by the 

authority jiamed in tho c{»Ttificato or, uh tho case may 
require*, was sent to tho Scondary of State and has not 
been disallowed ; 

(d) tho dat(*, if any, by tlu^ eon firm lug iuithority for the 

coining into ojicration of the byelaw; 

shall be prima facie evidence of the facts stated in the certificate, 

and without proof of the handwriting or official position of any person 
purporting to sign a certificattj in purHuanc<< of this section. 
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ARBITRATION ACT, 1934. 

24 & 25 Geo. 5, c. 14, 

8. — (1) The Court shall have, for the purpose of and in relation 
to a reference, the same power of making orders in respect of any 
of the matters set out in the First Schedule to this Act as it has 
for the purpose of and in relation to an action or matter in the 
Court : . . . 


FIRST SCJHEDULE. 

MATTERS IN RESPECT OP WHICH THE COURT MAY 
MAKE ORDERS. 

(2) Discovery of documents and interrogatories : 

(3) The giving of evidence by affidavit : 

(4) Examination on oath of any witness before an officer of the 
Court or any other person, and the issue of a commission or request 
for the examination of a witness out of the jurisdiction : 

(7) The detention, preservation or inspection of any property 
or thing which is the subject of the reference or as to which any 
question may arise therein, and authorising for any of the purposes 
aforesaid any persons to enter upon or into any land or building 
in the possession of any party to the reference, or authorising any 
samples to be taken or any observation to be made or experiment 
to be tried which may bo necessary or expedient for the purpose of 
obtaining full information or evidence. 

Nota . — The jurisdiction conferred on the Court by this section 
may be exercised by a Judge in chainhorK or a Master of the King’s 
Bench Division (Rules of the Kupremc Court, Order 64, rr. 11a 
and 12). As to the (’oui*t’s powers, see atite, pp. 414, 418-9. 
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HOAD TRAFFIC ACT. 1934. 

21 i'c 2-» <iKo. o, t\ -‘itK 

33. cn Particulars of a conviction endorsed on a licence to drive 
a motor v»*lnt'l!' nndiT I of Jh,- priitripnl Art may be 

pro<iur»*ti prima facie evidence of the conviction. 

Sof*\ Tho t«rinri|wri i*. ih. Uo.j.l IVadir VH, Ae to 

j>m>( t»t amvidioiis in ordinarj iviM s, wo ]t. 561. 


COUNTY COURTS ACT, 1934. 

24 vV.' 2*'» iiVAK t’. a:;, 

23. (1) The registrar for overy district shall keep or cause to 

be kept such records of and in ridalion to {trorrotlittfts in tho court 
for that (liHirirt as tlu* Ijortl t’haitrollor may i\v ri'f^ulatioiiH proHCribe. 

(2) Any entry in a book or other document roduirod by tho said 
rogutatiouK to ho kt*pt for tin* |mrpc»s»»H of this noct ion, or a copy 
thereof purporting to be signed and certified as a true copy by the 
registrar, shall at all timos without fnrMu'r proof bo admitted In 
any court or place whatsoever as evidence of tho t^niry and of the 
prococding roforrod to fcUorohy and of tho n^gularity of that 
proceeding. 

82. — (1) Tho High Court shall, on apj)li(\alion luatlo in manner 
proscribed by ruloH of the Supromo ( Jourt, have tho same power to 
Issue a commission, request or order to examine witnesses abroad for 
the purpose of procoodingH in a county court as it has for tho purpose 
of an action or inatt<>'r in the fl igh (Joxirt. 

83. — (1) In any proceedings pending before a county court, the 
Judge may, if ho thinks fit, upon application on affnlavit by any 
party, issue an order under his hand for bringing up before the court 
any person (heroaftor in this section r«f<^rrt‘d t.o as a ‘'prisoner”) 
confined in any place under any sentence or under commitment for 
trial or otherwise, tobe examin<»d as a witiu'ss iti the pro<y‘odingR : . . . 

175. — (1) Whore any summons or other process issued from a 
county court is served by the bailiff of any court, the service may 
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be proved by endorsement on a copy of the snminons or process under 
the hand of that showing the fact and mode of the service. 

176. — (1) All summonses issuing out of a county court, and all 
such other documents so issuing as may be prescribed, shall be 
sealed or stamped with the seal of the court. 

(2) All such summonses and other documents purporting to be 
sealed as aforesaid shallj in England, be received in evidence without 
further proof thereof. 

Note. — S. 23. As to proof of judicial proceedings generally, see 
■post, p. 562. 

S. 82. As to the powers of the High Court, see ante, pp, 414-5. 

S. 83. As to bringing up a prisoner before the High Court, see 
ante, p. 419. 


UNEMPLOYMENT INSURANCE ACT, 1935. 

25 Geo. 5, c. 8. 

89. — (1) The wife or husband of a person charged with an offence 
under this Act may be called as a witness either for the prosecution 
or defence and without the consent of the person charged. 

Note . — As to competency and compellability of husbands and 
wives as witnesses generally, see ante, p. 273. 


POST OFFICE (AMENDMENT) ACT, 1938. 

25 Geo. 5, c. 15. 

11. — (6) Where the consent or order of the Postmaster-General 
is required to or for any prosecution, an instrument purporting to be 
executed by an officer of the Post Office duly authorised in that behalf 
by or under this Act and stating that the prosecution has been 
consented to or ordered by the Postmaster-General shall be sufficient 
evidence of that fact, unloss the contrary is shown. 

Note. — Of. a similar provision in the Criminal Justice Act, 1925, 
s. 34 (ante, p. 515). 
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MONEY PAYMENTS (JUSTICES PROCEDURE) 
ACT, 1935. 

Ov: 2(i T), c. Hi. 

12. A statement in writing it) iho i-tTiH-f. that ‘wages of any amount 
havo been paid to a pt retm during tiny purporting to be signed 

by or on behalf of his employer, shall bo prima facte evidence of the 
facts therein stated in any proceedings takiui jtiHlicon of the 

poaots--- 

((() for the enforoement of iho payment by tlu^ pttrHou to whom 
tho wagi'H ari‘ Ktat«>(l io havo bmut paid of a sum adjudged 
to be paid by a conviction or ordor oi n court of summary 
jurisdiction ; 

(/») on any application made' by or agaiuHt that person for the 
making of an ordi^r in any matter of bastardy or an order 
, t*ufc)m‘abl<t as an affiliation order, or for tluf ouforerzuent, 

variation, revocation, dini‘harg<‘ or revival of any such 
order j or 

(r.) for the enforoement of the payment by that person of any sum 
or sums to which ho htis botm rated or assessed. 


PUBLIC HEALTH (LONDON) ACT, 1936. 

(iKo. T) & 1 Ki)\v. 8, of). 

PART xnr. 

(JIIII/D LIFE I'ROTECTION. 

266. Where, in procoodiiigs for an offonot? under this Part of this 
Act, it is alleged that the person in resjiect of wliom the alleged 
offence was committed was unch*.r, or had attained, any specified 
age, and it appears to the court that, at the date of the commission 
of tho alleged offence, the said person was under, or had attained, 
the specified age, as tho case may bo, he shall, for the purposes of 
this Part of this Act, be deemed at that date to have been under, 
or to have attained, that age, as the case may bo, iniless the contrary 
is proved. 

Note . — Compare a similar provision in tho Children and Young 
Persons Act, 1933, s. 99 (ante, p. 529). 
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PART Iir. 

RULES OF THE SUPREME COURT, 1883, 
RELATING TO EVIDENCE. 


ORDER XIX. 

Pleading Generally. 

13. Every allegation of fact in any pleading, not being a petition 
or summons, if not denied specifically or by necessary implication, or 
stated to be not admitted in the pleading of the opposite party, shall 
be taken to be admitted, except as against an infant, lunatic, or 
person of unsound mind not so found by inquisition. 

25. Neither party need in any pleading alloge any matter of fact 
which the law presumes in his favour or as to which the burden 
of proof lies upon tho other side, unless the same has first been 
specifically denied (e.< 7 ,, consideration for a bill of exchange where 
the plaintiff sues only on the bill, and not for tho consideration as 
a substantive ground of claim). 

ORDER XXX. 

SUMM-ONS FOIt Dihections. 

2. — (1) Upon the hearing of the summons tho powers of the court 
or a judge shall include those specified in this rule. 

(2) The court or a judge may — 

(a) make such order as may bo just with respect to any of the 
following matters, that is to say, discovery and inspection 
of documents, interrogatories, inspections of real or per- 
sonal property, and admissions of fact or of documents; 
(c) subject to paragraph (3) of this rule, order that any 
particular fact or facts may be proved by afiGidavit, or 
that the affidavit of any witness may be read at the trial 
on such conditions as the court or judge may think 
reasonable, or that any witness whose attendance in court 
ought for some sufficient cause to be dispensed with, be 
examined before a Commissioner or Examiner ; 
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{ih t^niiT that tvifiomN- «f uny parlimilnr fad. or facts, to be 
spM'iftv'fl in th«' ortli r, shall h" jiuvon al Iho trial by state- 
niont t»n oath of itiforniatiou ainl Iwliof, or by production 
of d«»*’um4ints »‘ti(rii*s in hooks, cn- hy oopio.R of docn- 
mvnts t*r <‘ntrioK or oihorwisi' u'h lln* rouri or judge may 
iHrirl : 

<«') onh'i' that do !nor.‘ than a spoiMlird tiumUn* of expert 
vitiniiscH may ralht! ; 
and may ft^voko or vary any siirh ortlrr. 

(3) Whoro it appears to tho rourt or jud:;o that tiny party 
ronsonahly d«‘Kiri‘s t-h<* prtKliirtitm of n witness for i’ro«s-i‘xa«nnation 
and that surli witness ran he* produred. an onior shall not bo made 
auilmrising tlu* (‘vitlrmv of surh i\itfw*ss to lx* *,!;ivrn hy affidavit, but 
thr •‘xpriisos of surh witijosH at tin* trial shall lx* spi'dally reworved. 

(IHDKU XXXI. 

DrsoovHiiY AND iNsnwn'ios, 

1. Tn any raus<‘ or innttiT tho plaintiff or dofoiuhmt by leave of 
the court <ir a judf;o may dtdivor inlrrrogatorios in 'writing for the 
examination of tho oppositr partie'S, or any onr or more of such 
parties, and such iniorrogatorii‘s wh*‘n ihdivfrrd shall hnvo a note 
ah thr, foot ilmrrof, Hinting which of such inUuTOgaiorit^B oach of 
such prm)nH Ik rotjuinil to answi'r: Provitlod that intiMTOgatories 
which do not. rolati' to any mat tors in tpiosiion in thr cause or 
mattor kUhII bo dormod irndevant, notwithstamliug that they might 
bo admlHsihU* on the oral cross-t^x am illation of a wit.uiw. 

2. A copy of llio iiilrrrogatoric's jiropoKod to lx* dolivered shall 
bo didivored with ilio KiimmoriH or notice of application for leave to 
deliver thorn, atlouwt two cl(‘ar days hoforo tho hc‘nring thereof (unless 
in any case tho court or judge shall think fit to difipenso with this 
requiromont) and tho particular intrrrogatorit's sought to bo delivered 
shall be subinittt'd to and ccnsiilori'd hy tho court or judge. In 
deciding upon Huch apjilieation, tho court or judge shall take into 
account any offer, which may ho niado hy tho jiarty Hought to be 
intorrogatrcl, to deliver pariicularH, or to rnalu* admiHsions, or to 
pTodxi.co documrnts r<‘lai.,ing to any inatlm' in cpiostion, and leave 
shall bo given as to such only of tho int(‘rrogatorioH ns shall be 
considered nooossary oith<‘r for disposing fairly of tho cause or 
matter or for saving cohIs. 

8. Interrogatories ahull bo answ<‘rcd by affiduvil. to b<i filtsd within 
ton days, or within such othor tinio as a jmlg<i may allow. 

19a. — (1) Where inspection of any businoss books is applied for, 
the court or a judge may, if they or ho shall think fit, instead of 
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ordering inspection of the original books, order a copy of any entries 
therein to be furnished and verified by the afB.davit of some person 
who has examined the copy with the original entries, and such 
af&davit shall state whether or not there are in the original book 
any and what erasures, interlineations, or alterations. Provided 
that, notwithstanding that such copy has boon sujipliccl, the court 
or a judge may order inspection of the book from which the copy 
was made. 

24. Any party may, at the trial of a cause, matter, or issue, 
use in evidence any one or more of the answers or any part of an 
answer of the opposite party to interrogatories without putting in 
the others or the whole of such answc*r : Provided always, that in 
such case the judge- may look at the whole of the answers, and if 
he shall be of opinion that any others of them are so connected with 
those put in that the last-mentioned answers oxight not to ho used 
without them, he may direct them to be put in. 

ORDER XXXn. 

AnMrrsaioNs. 

1. Any party to a cause or matter may give notice, by his 
pleading, or otherwise in writing, that he admits tho truth of the 
whole or any part of tho case of any other party. 

2. — (1) Either party may by notion in writing at any time not 
later than nine days hoforo the day for which the notice of trial has 
been given call upon any other party to admit any document, saving 
all just exceptions, and if tlie other party desires to challenge the 
authenticity of the document, ho shall within six days after service 
of such notice, give notice that he does not admit the document and 
requires it to be proved at the trial. 

(2) If such other party refuses or neglects to give notice of non- 
admission within the time prescribed in the last preceding paragraph, 
he shall be deemed to have admitted the document, unless the court 
or a judge otherwise orders. 

4. Any party may, by notice in writing, at any time not later 
than nine days before the day for which notice of trial has been 
given, call on any other party to admit, for the purposes of the 
causo, matter, or issue only, any specific fact or facts mentioned in 
such notice. . . . Provided that any admission made in pursuance 
of such notice is to be deemed to bo made only for the purposes of 
tho particular cause, matter, or issue, and not as an admission to 
be used against tho jiarty on any other occasion or in favour of any 
person other than the party giving the notice; provided also, that 
tho court or a judge may at any time allow any party to amend 
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«>r wiUuix'/iw aixy a<I«iiK«i<>u su nxiulo oii Kuoh an may be jast. 

7. An alliduvit. t»f tlio Koliritor or bia ch^rk, of due aignatuie 
of any adini'^Hions niado in |>nrKuaiu*i‘ of any nofiro to admit docu- 
!tn«*nt.s or fat'fs, Hhall 1 h> Hunififnt «'\id«‘nn* of wndi admissions, if 
(•vidoiii'f tln*rrof !h‘ rvt|uirtMl. 

OHDKR XXX rij. 

iHStiKrt, iNgritUKH, Asn Ar<‘ot:sTS, 

3. Tht‘ court or a may, either i>y the judgment or order 

di reeling an account to he tak<m or by any AubKi>queiit order, give 
special dirwtitms with regard to thi‘ mode in which the account is 
to he taken or vomdied, and in luirtieular may direct that in taking 
the aci'ount, tlie hooks of account in which tlu* aocounis in question 
have heen kept shall b* taken as prima fmlv twideuoe of tho truth of 
the matters tlnu'cin coutainetl, with liherty to tho parties interested 
to take sxicli oljjeclions t heretic as they may he advised. 

ORDKR XXXVI. 

Thiai.. 

Vn. Tt'tu'vrdiiujx at. Trial, 

31. If, when a trial is ouIUhI on, the plainiil! a]ipearK, and the 
defendant dot's not: appear, then the plaintiff may prove* his claim, 
so far as iht* hur(h‘n of protd lies ujion him. 

32. If, when a trial is called on, ilw d«'f(mdant appears, and the 
plaintiff do(*H not appear, tint defendant, if la* has no couiiier-claim, 
shall ho cxititl<*d to judgnn*nt dismissing the action, hut if he has 
a eoniiier-claim, then he may provo such ct>inih‘r-c*lainx so far as the 
burden of proof lie's uj>on him. 

36. Upon a trial with a jury, the adtlresses to the jury shall be 
n'gulated as follows: tin* party who Ix'igins, or his couns<%l, shall be 
allowed at the tdosc! of his cast*, if liis opponent docs not announce 
any intention to adduce <'videnct*, to address the* jury a MKtond time 
for tho purpose of summing Uf) tin* <‘videncc, and Uu* o}>i>oBitt^ party, 
or his counsfil, shall he allowed to (jpeii his cas(‘, and also to sum up 
tho c:vid('n(‘<‘, if any, ami the right to reply shall he the same as 
hGrctofor(*. 

37. Tn actions for liliel or slander, in which tin* doft‘ndant does 
not by his defence asst'rt tho truth of tin* stah'rmmt coniplainod of, 
tho defendant shall not he entitled on tho trial give* evidenco in 
chief, with a view to mitigation of daniag<'S, as to tho circumstances 
under which the Uhtd or slander was puhlished, or as to the character 
of the plaintiff, without tho leave of tho judge, unlt'ss seven days at 
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least before the trial he furnishes particulars to the plaintiff of the 
matters as to which he intends to give evidence. 

38. The judge may in all cases disallow any questions put in 
cross-examination of any party or other witness which may appear 
to him to be vexatious, and not relevant to any matter proper to be 
inquired into in the cause or matter. 

49. Subject to any order to be made by the court or judge ordering 
the same, evidence shall be taken at any trial before a referee, and 
the attendance of witnesses may be enforced by jtubpeena, and every 
such trial shall be conducted in the same manner, as nearly as 
circumstances will admit, as trials are conducted before a judge. 

IX. Writ of Inq^uiry and Reference as to Damages. 

56. The provisions of Rules ... 36 and TH of this Order, shall, 
with the necessary modifications, apply to an inquiry, pursuant to 
a writ of inquiry. 


ORDER XXXVII. 

I. Evidence Generally. 

1. In tho absence of any agreement in writing between the 
solicitors of all parties, and subject to these Rules, tho witnesses at 
the trial of any action or at any assessment of damages shall be 
examined viva voce and in open court: Provided that the judge at 
the trial may . . . exercise the powers conferred by Order XXX, 
Rule 2 (2) (a), (c), (d), (c), (g) and (h), subject, however, to tho 
provisions of paragraph (3) of that Rule. 

3. An order to read evidence taken in another cause or matter 
shall not be necessary, but such evidence may, saving all just excep- 
tions, be read on ex parte applications by leave of the court or a 
judge, to bo obtained at the tiiuo of making any such application 
and in any other case upon the party desiring to use such evidence 
giving two days’ previous notice to the other parties of his intention 
to read such evidence. 

4. Office copies of all writs, records, pleadings, and documents 
filed in the High Court of Justice shall be admissible in evidence 
in all causes and matters and between all persons or parties, to the 
same extent as the original would be admissible. 

II- Examination op Witnesses. 

5. The court or a judge may, in any cause or matter where it 
shall appear necessary for the purposes of justice, make any order 
for the examination upon oath before the court or judge or any officer 
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of thr **ourt, t>r ui»y otlu r iutsom. ;m*i af any |»la»'«.^ of any witness 
or person, and may * nipt>Nker any parly tt» any surh oauso or matter 
t<* surh (lepttHition in oviilenre thoroin on Hindi torms, if any, as 
thi' i'i*urt. or a jinlsje may tlinrf. 

6a. If ill any ease the court or a jinliio shall H<i order, there Hhali ^ 

In* issued a n^ejuest io exatntne \\ttness4's in U*'U of a commission. 

7. Tiio court. (*r a luay in any cans.* 4*r matter at any stage 

of the im)ee»‘din^)[w ortler the aUendanc** t»f any person for tlio purpose 
of prtuiucin't; any writiiij's or other docuincnis nauuul in the order 
which tlie court, or ju<lfj;e may think tit. to h«* produced; l^rovided 
iliat. no person Hhall be coiniudled to prmluce under any auch order 
any writin;-; or oth* r ihn itment. which In* ciUiM n<»t bo compoUod to 
produce at tin* liearin;^ or irtal. 

10, \VIu‘ri' any witiu'SH or p»‘r«on is orttiTi d to be t'Kaniined before 
any ollicer of the court, or beft>r<> any p(*rKon atipoiiite-d for the 
purpoKc, the person taking; the t‘\aniination hhall be furiiislmd by 
th<‘ fiarty on wdiose appUcatiim the order was uu'ule with a copy of 
the writ an<l pleadizi^s, if any, or with « ropy of I ho documents 
lUuv'HHnry io inform ilu* person taking (he eKumi nation of the 
questioiiH at issue between the parties. 

11, Thu (ixaini nation shall taki‘ placi» in th«‘ presence of the parties, 
their counsel, solicitors, or iiRents, and the witin^sses shall he subject 
to croHH-e.xamiiintiou and i^xazin nation. 

12, The depoHitions taken Indoro an oflh^or of tlu‘ ixmrt, or before 
any other pcirsou aiipoinU'd to iaki‘ the examination, shall bo taken 
down in writinjj; by or in the pnisemv* of the i*xaiaxner, not ordinarily 
by (luostion and answer, but so as to represent as ins'irly as may be 
the Htatomont of the witness, anti when oompbdt'd shall be read over 
to the witnoss and signed by him in the presfoice of the parties, or 
such of tluun as may think fit to attend. IX the witm^ss shall refuse 
to sign tho depositions, the examiner shall sign the same. The 
oxnniinor may put down any particular ijuestioii or answer if there 
should appear any special reason for doing so, and may put any 
question to the witiuws as to the iiutaning of any answiT, or as to 
any matter arising in tlie course of the examination. Any tpiestiona 
which may bo obj(‘<*,t<<d to shall be taken down hy ih(* (‘.vaininer in 
the thqioBilioim, and he shall slab' his opinion thereon to tin* counsel, 
solicitors, or pai-ties, and shall refer to such stateiiK'ut in the deposi- 
tions, but ho shall not have power to decide* u]>on th<4 materiality or 
rolovanoy of any question. 

14. If any witim.sB shall object to any question which may bo put 
to him before an oxamiiu*r, the question ho j)nt, and the objection 
of the witness tlioroto, shall be taken down by tin* examiner, and 
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transmitted by him to the Central Ofi&ce to be there filed, and the 
validity of the objection shall be decided by the court or a judge. 

16. When the examination of any witness before any examiner 
shall have been concluded, the original depositions, authenticated by 
the signature of the examiner, shall be transmitted by him to the 
Central Office, and there filed. 

18. Except where by this Order otherwise provided, or directed 
by the court or a judge, no deposition shall be given in evidence at 
the hearing or trial of the cause or matter without the consent of 
the party against whom the same may be offered, unless the court or 
judge is satisfied that the deponent is dead, or beyond the jurisdiction 
of the court, or unable from sickness or other infirmity to attend the 
hearing or trial, in any of which cases the depositions certified under 
the hand of the person taking the examination shall bo admissible 
in evidence saving all just exceptions without proof of the signature 
to such certificate. 

19. Any officer of the court, or other person directed to take the 
examination of any witness or person, or any person nominated or 
appointed to take the examination of any witness or person pursuant 
to the provisions of any convention now made or which may here- 
after bo made with any foreign country, may administer oaths. 

20. Any i)arty in any cause or matter may by siJ/lpcRna ad 
testificandum or duces tecum require the attendance of any witness 
before an officer of the court, or other person appointed to take 
the examination, for tho purpose of using his evidence upon any 
proceeding in the cause or matter in like manner as such witness 
would be bound to attend and be examined at the hearing or trial ; 
and any party or witness having made an affidavit to be used or 
which shall bo used on any proceeding in the cause or matter shall 
be bound on being served with such subpoena to attend before such'*’ 
officer or person for cross-examination. 

21. Evidence taken subsequently to the hearing or trial of any 
cause or matter shall be taken as nearly as may be in the same 
manner as evidence taken at or with a view to a trial. 

22. The practice with reference to the examination, cross-examina- 
tion, and re-examination of witnesses at a trial shall extend and 
be applicable to evidence taken in any cause or matter at any stage. 

23. Tho practice of tho court with respect to evidence at a trial, 
when apjdicd to evidence to be taken before an officer of the court; or 
other person in any cause or matter after the hearing or trial, shall 
be subject to any special directions which may be given in any case. 

24. No affidavit or deposition filed or made before issne joined in 
any cause or matter shall without special leave of the court or a 
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jadgo bo n‘«oivod at tho ht*aring or trial thc‘,roof, unless within one 
montli after isBue joiiu'd, or witliin such longer time as may be 
allowed by Bpecial leave of th«* court or a Judge, notice in. writing 
shall have been given by tlie party intending to use the same to the 
oppositt^ party of Jiia iriiention in that behalf. 

25. All evidence taktui at the hearing or trial of any cause or 
matter may be useil in any subHequent proct'odingB in the same cause 
or matter. 


IV. I^KIirmUAIlNG ThSTlMtJNY. 

35. Any ptM-Roij who would utidt^r thtj circumHtauccH alleged by 
him to t‘xi»t b(‘come entitled, ui)on the liapponing of any future 
event, to any honour, title, dignity, or ofiTice, or to any estate or 
intoroBt in any prop<‘rty, real or perBonal, the rigiit or to 

whicli cannot by him be brought to trial before the happening of 
sucli cviuit, may comnituico an action to p(‘rpt4uat4^ any testimony, 
which may be material for eHtabliHlung such right or claim. 


OIIDER XXX VI n. 

I. Affidavits and Ddfositions, 

1. Upon any motion, petition, or Bummonn ovidonco may be given 
by affidavit j bnt the court or a judge may, on the application of 
either party, order the atbmdance for eroHH-ttxanii nation of the person 
making any such affidavit. 

3. Affidavits shall bo confined to such facts as tlu* witness is able 
of his own knowledge to prove. . . . l^rovided that on interlocutory 
proceedings or with leave under Order XXX, rule 2 (see ante, i>. 537), 
an affidavit may contain statements of information and belief, with 
the sources and grounds thereof. 

21. All affidavits which have boon previously made and road in 
court upon any proceeding in a cause or matter may bts used before 
the Judge in chambers. 

28. When the evidence is taken by affidavit, any party desiring 
to cross-examine a deponent who has ma<le an affidavit filed on 
behalf of the opposite party may 8<‘rvc* upon the party by whom such 
affidavit has been filed, a notice in writing, requiring the production 
of the deponent for cross-examination at tlie trial, such notice to be 
served at any time before the expiration of fourteen days next after 
the end of the time allowed for filing affidavits in roj)ly, or within 
such time as in any case the court or a judge may specially appoint ; 
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and unless such deponent is produced accordingly, his aj0fi.davit shall 
not be used as evidence unless by the special leave of the court or 
a judge. . . . 


OBDEB XXXIX. 

New Trial. 

6. A 2 iew trial shall not be granted on the ground of misdirection 
or of the improper admission or rejection of evidence, or because 
the verdict of the jury was not taken upon a question which the 
judge at the trial was not asked to leave to them, unless in the 
opinion of the Court of Appeal some substantial wrong or miscarriage 
has been thereby occasioned ; and if it appears to the Court of Appeal 
that such wrong or miscarriage affects part only of the matter in 
controversy, or some or one only of the parties, the Court of Appeal 
may give ffnal judgment as to part thereof, or as to some or one only 
of the parties, and direct a new trial as to the other part only or as 
to the other party or parties. 

ORDER L- 

Intbrlootjtoby Orders. 

3. It shall be lawful for the court or a judge, upon the application 
of any party to a cause or matter, and upon such terms as may be 
just, to make any order for the detention, preservation, or inspection 
of any property or thing, being the subject of such cause or matter, 
or as to which any question may arise therein, and for all or any of 
the purposes aforesaid, to authorise any persons to enter upon or 
into any land or building in the possession of any party to such cause 
or matter, and for all or any of the purposes aforesaid to authorise 
any samples to be taken, or any observation to be made or experiment 
to be tried, which may be necessary or expedient for the purpose of 
obtaining full information or evidence. 

4. It shall be lawful for any judge, by whom any cause or matter 
may be heard or tried with or without a jury, or before whom any 
cause or matter may be brought by way of appeal, to inspect any 
property or thing concerning which any question may arise therein. 

5. The provisions of rule 3 of this order shall apply to inspection 
by a jury, and in such case the court or a judge may make all such 
orders upon the sheriff or other person as may be necessary to procure 
the attendance of a special or common jury at such time and place, 
and in such mamiev as they or he may think fit. 
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OHDKK LV. 

CTlIAMHBltS IN TIIK tUlANCKKY DIVISION. 

IV. — Assiatuncr of 

19. Tho in o.haiubvrH nm^y, in muc!i way as he thinks fit, 

obtain tho asHiHianct^ o! aoeonntantB, inorchantH, onginoors, actuaries, 
and othoi* sohnilific p(‘rHon8 the to (uialilo .my matter at once 

to be (lotonniruMl, and iie may act upon tlu‘ oortiliraU^ of any such 
Xjorson. 

ORDKR liVin. 

AI’I’KALH to TIIK (kUJritT OF Aopfai.. 

4. Tlui (lourt of Appeal bIuiU have all the powers and duties as 
to aint‘ntlment and othorwiBc of tho High <''ourt, together with full 
diserctionary })()wor to receive further evidence upon questions of 
fact, such evidt'iKU' to bo inthor by oral examination in court, by 
aflidavit, or i>y depOKition taken before an examiner or commis- 
sioner. Such further ovideiico may be given without special leave 
upon interlocutory applicutioiis, or in any case as to matters which 
have occurred after the date of the decision from which the appeal 
is brought. Upon appeals from a judgment aftt^r trial or hearing 
of any cause or matter upon the merits, such further evidene.o (save 
as to matters subsequent as aforesaid) shall be admitted on special 
grounds only, and not without special leave of the court. The 
Court of: Appeal shall have power to draw inforoncos of fact and to 
give any judgment and make any ordtii* which ought to have been 
mado, and to make such further or other order as the case may 
require. The powers aforesaid may bo oxorciHod by the said court, 
notwithstanding that the notice of ajipiial may bo that part only 
of the decision may bo reversed or varied, and such powers may 
also bo oxenusc'd in favour of all or any of the respondents or 
parties, although such rospondonts or parties may not liavo appealed 
from or complained of the decision. . . . 

11. When any ciuostion of fact is involved in an appeal, the 
evidence taken in the court holow bearing on such quisstion shall, 
subject to any special order, bo brought before the Court of Appeal 
as follows: — 

(a) As to any evidence, taken by affidavit, by the production of 

printed coj)ios of such of tho affidavits as have been printed, 
and office copies of such of them as hav<^ not been printed ; 

(b) As io any evidence given orally, by tho production of a copy 

of tho judge’s notes, or such other materials as the court may 
doom expedient. 
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13. If, upon the hearing of an appeal, a question arise as to the 
ruling or direction of the judge to a jury or assessors, the court shall 
have regard to verified notes or other evidence, and to such other 
materials as the court may deem expedient. 

ORDER LIX. 

Divisionii Courts. 

7. On any motion by way of appeal from an inferior court, the 
«ourt to which any such appeal may be brought shall have power 
to draw all inferences of fact which might have been drawn in the 
court below, and to give any judgment and make any order which 
ought to have been made. No such motion shall succeed on the 
ground merely of misdirection or improper reception or rejection of 
evidence, unless, in the opinion of the court, substantial wrong or 
miscarriage has been thereby occasioned in the court below. 

8, On any motion by way of appeal from an inferior court, the 
court to which any such appeal may be brought shall have power, 
if the notes of the judge of such inferior court are not produced, to 
hear and determine such appeal upon any other evidence or state^ 
ment of what occurred before such judge which the court may deem 
sufficient. 


ORDER LXI. 

Central Oiticb. 

7. All copies, certificates, and other documents appearing to be 
sealed with a seal of the Central Office shall be presumed to be office 
copies or certificates or other documents issued from the Central 
Office, and if duly stamped may be received in evidence, and no 
signature or other formality, except the sealing with a seal of the 
Central Office, shall be required for the authentication of any such 
copy, certificate, or other document. 
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APPENDIX NUMBER 1. 


THK JIUXJKS' HULKS. 

J. Wht ‘11 a poUcc' <>fIUu*r is <*iul«avouritif^ to discover the author 
of a criuic t.licro is no ol>ji*ctioii to liis putting ({ueHtioixs in respect 
thereof io any person or persons, wht'thcr suspected or not, from 
whom ho thinks that useful information <‘an l>o obtained. 

2. Wlu'iiever a poUoxi officer htis made, up his mind to charge a 
person with a crime, ho should first caution such person before 
asking any (picstion or any further qiu^stions, as the case may be. 

3. Persons in custody should not l)o (lUCHtionod without the usual 
caution being first administered. 

4. If the prisoner wishos to voluiit<H»r any statement, the usual 
caution should bo adrainistt'.rcd. It is desirable that the last two 
words (“ against you ”) of such caution should be omitted, and that 
the caution should end with the words ** bo given in evidence 

5. The caution to be administered io a prisoner, when he is 
formally charged, should therefore bo in the following words : “ Do 
you tcish to saif anything in an,sw4ir to the charge 'i You are not 
obliijed io my anything imleas you wish to do so, but whatever you 
9Q/y will he taken down in writing and may he ghett in evidence.** 
Care should Iks taken to avoid any suggestion that his answers can 
only be used in evidence against him, as this may prevent an 
innocent person making a staleinent which might assist to clear 
him of the charge. 

6. A statement made by a prisoner bijfort; there is tiin<‘ to caution 
hiin is not rtmdf'rod inadmissible in evideneo merely by I’oaaow of no 
caution having h<‘en given, but in such a case he should h(^ cautioned 
as soon as possible. 

7. A prisoner making a voluntary statemcmt must not bo cross- 
examined, and no questions should Iw put to him about it except 
for the ]mrpOBe of removing ambiguity in what ho has actually said. 
For instance, if he lias mentioned an hour without saying whether 
it was morning or evening, or has given a day of the week and day 
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of the month which do not agree, or has not made it dear to what 
individual or what place he intended to refer in some part of his 
statement, he may be questioned sufficiently to clear up the point. 

8. When two or more persons are charged with the same offence 
and statements are taken separately from the persons charged, the 
police should not read these statements to the other persons charged, 
but each of. such persons should be furnished by the police with a 
copy of such statements and nothing should be said or done by the 
police to invite a reply. If the person charged desires to make a 
statement in reply, the usual caution should be administered. 

9. Any statement made in accordance with the above rules should, 
whenever possible, be taken down in writing and signed by the 
person making it after it has been read to him and he has been 
invited to make any corrections he may wish. 



Al’PENDIX 


I' ABLE OF 


(Thf' fUjuiTS in hracktti refer 


MArrKKH AIHllKKIKU. 


EOH I'UUVOSFK SFBCinW). 


Abwiivoe for aoTcn yoara . . 

Do 

Do 

Admiasiou 


To raiHC proHiun]»tu>» i>r death of absent 
pomm. 

I’o provo tUiatli <if cMui quf! 

To rebut of bigamy 

To prove facia admitUjd 


Books, geuorally 

Do 

Books, log 
Do 


Books, tradesmon’H 
Do 

Books, public 
Books, wages 


As aduiiKsioii 

As doclaratimi against inlomst 
As dofdaratbii in ctuirsc of duly 
As ovidouco of mailer stukid in piirKiiance 
of Merchant Hiiipping Aet, 1894. 

As dociaraiion in oourso of duty 
As ovidonco of gewds <lcUvorod or work done, 
under Hhoj) Book Debts Act, IfiOQ. 

'I’o pnjvo atatomonlrt tliereiii 

'I'o jm>ve wages j^nid 


Characier of plaintiff 


To prove or disprove fact, in issue . . 


Do. 


To regulate damages 


Do. 


Character of person seduced 
Character of prisoner 
Do 


Do 

Do 

'I'o support or robut charge 
Mb prove iutont to oonumt felony 



IfUMBER II. 


lDMISSIBILITY. 

to the pages of this book.) 


IN GABES SPECIFIED. UNDHE CONDITIONS SPECIFIED. 


Generally If witness likely to have heard from absent 

person (30). 

Recovery of land . . . . No conditions (33). 

Bigamy Bo. (33). 

Generally Bo. (170). 


Do Bo. CL71). 

Do See Declarations against Interest ” (216). 

Do See “ Declarations in coarse of duty " (214). 

Do If made in oflficial log in accordance with 

Merchant Shipping Act, 1894 (476). 

Do. - . . . . . . . See “ Declarations in course of duty ” (211). 

In action by shopkeeper . . If made within one year, unless action 
between tradesman and tradesman (427). 

Generally No conditions (261). 

Proceedings under Children Do. (529). 
and Young Persons Act, 

1933. 


Where plaintiff’s character in Do. (101, 115). 
issue, e.y., defamation. 

Where character material to No conditions, except 7 days’ notice in 
damages, e.p., breach of defamation (101, 117, 540). 

promise, defamation where 
truth not pleaded. 

Damages for adultery . , No conditions (101, 120). 

Seduction .. .. Do. (101, 120). 

Criminal If prisoner introduces the evidence (101, 121). 

Vagrancy No conditions (102, 460). 
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APPlit^DlX 21— 


MATTKUS APWIHSlHliH. 


Oharat'.tor of prisonor 

Do 

f’.harac.tor of proRccutrix 
Character of wifo .. 
Ohara<‘.t>cr ‘wiinoss 
CirinirnHisMicort of por8<«it 
Cohabitation . , 

CoinplainiiB 

CiOiuliitit. 

Do 

Do 

Do 

Do. 

Do 

CioiifoHHton 

Cnnvi<;ti<>n 

Convktiion of plaintiff 

Conviction of priHorun - 
(<i) Of any crimo 

Do 

Do 

Do 


FOR ruuroHKB Hm^rPiKD. 


' To provo lc!a»tiiig pcr«i«tcntly dishonefit or 
criminal lifn. 

' To proven purpose prcjmlicial (,o State 

I 'Po rohut charge 

j 'i'o rogulato dainagcR 

j 'Po discredit, witneafi 

i To prove. OP diHprovo act . . . . * 

i 'Po prove marriage 

I To corroborate proHccutoi 

'Po prove act aUewd 

■ Do. .. .. 

i To prove «tatt> of mind 

* An iutnuRHion . . 

! Att Crttopp**! 

Ah ih^darntuiii 

'Po prove crime 

Ah declaration of public or general right . 

To prove conmuBsion of crime 


To prove plea of autrefois oomioi .. 

To prove oBRontial part of (dxargo . . 

T'o adjoBt Rontonce 

To rebut evid(inco of priBonor'K good character 


(6) Of fraud or dishonoflty 


'Po show guilty knowledge 


Conviction of witncHH 
CoxirHO of biminoRS or duty . . 
Do 

CuBtom 


To di»crodit witnews 

To prove act done in private office 
To raiflo prewumption of act done in public 
office. 

To attach obligationR to contracting parties, 
explain toriuH, etc. 


Doclai'aiion as to caufic. of 
doatli. 

Declaration in coui’ho of dnt.y 


^I’o prove circuiuHtanccH id iloclarant’s death 

To prove factB Btated Htri(itly in accordance 
with duty. 


Declaration against pecuni- 
ary iiiteroBt. 


To prove any facts Ht»it*il in declaration .. 


Declaration against proprie- 
tary interest. 


To prove facts slated ugaiuHt Bucli interest 
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IN CASES SPECIFIHD. 


UNDEU CONDITIONS SPECIFIBD. 


Habitual criminality 


No conditions (102, 493). 


Spying 

Bape and assaults on females 
Damages for adultery 
G-enerally 

Do 

Do 

Bape and similar offences . . 
O-enerally 

Do 

Do. 

Do 

Do 

Pedigree cases 

Criminal 

Where public or general 
right in question. 

Civil 


Do. (102, 496). 

Do. (101, 124). 

Do. (101, 120). 

If such witness called by opponent (320). 

No conditions (64). 

Do. (97). 

After prosecutor's evidence of facts (83). 

If part of same transaction (66). 

If connected with act alleged (61, 106). 

If similar, or part of system (107). 

If subsequent to act alleged (61, 189). 

If intended or likely to induce person to act 
(BO). 

On proof of relationship and death of 
declarant (232). 

On proof that it was free and voluntary (197). 
On proof of competency of Court (236 , 240). 

If person convicted or any claiming through 
him is party to suit (102, 126). 


Criminal 

Do 

Do 

Any offence . • 


Beceiving stolen goods 
Generally 

Do 

Do. 


On proof of identity of charges (103). 

No conditions (103, 492). 

After verdict of guilty (104). 

If prisoner gives evidence of good character 
and indictment charges previous conviction 
for felony (103, 450). 

After proof of receiving, and such conviction 
williin 5 years (103, 501). 

If witness denies conviction (314, 461). 

No conditions (91). 

Do. (34). 


Do. 


If custom general as regards subiect-matter 
(392, 395). 


Homicide of declarant 
Generally 


Do. 


Where question as to interest 
in land. 


On proof of (a) declarant’s expectation of 
death at time, (b) declarant’s death (244). 

On proof of (a) declarant’s duty to third 
person to do act and state fact as appears, 
(b) absence of any interest to misrepresent, 
(o) declarant’s death (211). 

On proof of (a) declarant’s apparently con- 
flicting pecuniary interest, (b) declarant’s 
death (216). 

On proof of (a) declarant’s possession of land, 
(b) declarant's death (221). 
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ifATTKlta ADMIHHllHiK. 


i-’oii vimi‘(jsna siwiBiKD. 


Declnratioii to iiedigrof 

Doolarafciou as to public or 
general right. 

Doolarai ion as tt> will 

Docuinoiit, copy of . . 


'Fo prove relationship, or any fact on which 
ii ili'priuls. 

'Po prove a<*.lual right itsolf 

*Vo prove valitlily or contonts of will 
'Po prove contents or terwm of original 


DocmuciiL, parol ovidonce of 
Document, original of 


I>o 

'Po prove contonts or terms 


.rudgtnents 
Do 

Dong uso or enjoyment 


'Po raise osioppcl of parties thereto or their 
privuw. 

A a Qvidonco against parties thorelo or their 
[irivicH. 

'Po prove lawful origin 


M^aps and plans, private 


As adinission 


Do I As doclaratiou of public or general right .. 

Maps and plans, public . . 1 To prove matters of public or general interest 
Motive To prove act alleged 


Opinion I To explain matters of science or art 

Do I T’o pi-ovo nialtors which cannot he sworn to 

i poailivoly. 

Opportunity . . . . . . i 'Po prove act allo.gixi 


Physical objects . . . , T’o show their nature, qualities, etc. 

Possession of property . . , To prove ownorHhip 

Do To prove larceny by, or guilty knowledge of, 

I possessor. 
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IN CASES SPBCIFZBD. 


UNDER CONDITIONS SPBCIPIBD- 


Pedigree cases 


Where public or general 
right in question. 

Where validity or contents 
of will in issue. 

Generally 


On proof of (a) declarant's relationship to 
family, <b) declaration before dispute arose, 
(c) declarant's death (22S). 

On proof of (a) declarant’s competency to 
make declaration, (b) declarant’s death 
(238). 

On proof of (o) declarant’s identity with 
testator, (b) declarant’s death (250). 

On proof of (a) notice to opponent to produce 
original, or suhpana to stranger to produce 
original, and lawful refusal to produce, or 
loss or destruction of original, or physical 
or legal impossibility to produce original, 
(b) correctness of copy, (c) proper execu- 
tion (345, 354). 


Do. 


Do. do. do. 


On proof of (a) proper execution, or (h) pro- 
duction from proper custody if 30 years 
old (365, 372). 


Do. 


If pleaded as estoppel (41). 


Do. 


Ko conditions (46). 


Do. 


Do. (36). 


Do 

Where public or general 
right in question. 

Generally 

Do 


If prepared by party against whom put in 
evidence, or his privies (171). 

On proof of maker’s competency as declarant 

(2;K)). 

If really a public document (264, 691). 

No conditions (61). 


Do. 

Do. 


On proof of competency of witness os expert 
(128, 130). 

No conditions (128, 134). 


Generally 


No conditions (64). 


Do 

Do 

Larceny or receiving stolen 
goods. 


On proof of identity (408). 

No conditions (92). 

On proof that the goods were recently stolen 
(96). 
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WATTEKS ADMiaSIBriB. 

EOR I'UIIPOSKS SPECIMKD. 

Poasossiont of property 

Prejudice of witneafl . . 

'I\» prove guilty knowledge of larceny of 
other goodH. 

'ro discreilit 'witness 

Preparation. 

Proclamations, otc 

Public documents generally 

'I’o prove act alleged 

To prove Btat,oincntB therein 

Do 

Reputation 

Do 

To prove inan itigo 

As doolaration in pedigree 

Do 

As declaration of public or general right . . 

StaiomontH of party 

Do 

Statemouts of proHccutor . . 
Btatoxnonis of 'witness 

'I'o prove act alleged 

As admission 

To corrobomto prosecutor 

To discredit ■witness 

Statutes, public 

Statutes, private 

'ro prove Htatemonts Uioroiu 

Do 

Do 

As declaration of public or general right .. 

Tilings 

To show their nature, qualities, etc. 

Usages 

To attach obligations 1o contracting parties, 
e.xplaiu terms, etc. 
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IN CASES SPECIFIED, tlMDEE CONDITIONS SPECIFIED. 


Receiving stolen goods . . On proof that the goods were stolen within 
previous 12 months (501). 

G-enerally If witness denies it on cross-examination 

(314. 319). 

Do. No condition H (Gl). 

Do Do. (2<;4). 

Do Do. (261). 


Do Do. (97). 

Pedigree cases . . . . On proof of reputation in family before 

dispute arose (231). 

Where public or general On proof of reputation in neighbourhood 
right in question. before dispute arose (233). 

Generally If part of same transaction (67). 

Do If subsequent to act alleged (61, 170). 

Rape and similar offences After prosecutor’s evidence of facts (83). 

Generally If witness does not admit making statementi 

and his attention is drawn to the ciicum- 
stances; and, in case of party's own wit- 
ness, leave of Judge is obtained (314, 317). 
Do No conditions (264). 

Do If against parties thereto, or their privies 

(266). 

Where public or general No conditions (236). 
right in question. 

Generally On proof of identity (408). 


Do If usage general as regards subject-matter 

(392. 396). 
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APPENDIX NUMBER III. 


MODES OF PROOF OF PARTICULAR 
MATTERS. 


{Thp. fltjurc.s in. ftrnc.krh refer fit the. jtmjen of this hook,) 

1. Acquittal. — Copy of record, purporting to be certified by clerk 
or oflicser having custody of rt'cords (442). 

2. Administrations Letters of. — Original, or exemplification or 
copy, purporting to bo scaled with seal of l^robate Court (508). 

3. Age of Person. — 1. Kvidcnco of birth (see helow, 8). 2. Inspec- 
tion (408, 828-9, 636). 

4. Arrangement, Deed of. — Copy or extract, pusporting to be ofB.ce 
copy or extract (Deeds of Arrangoment Act, 1914, s. 25). 

5. Bankers’ Books. — Copy of entry, proved to bo correct examined 
copy of entry made in ordinary course of business in ordinary book 
of bank under its control (462-3). 

6. Bankruptcy Matters. — 1. Copy of lAmdon Oaectie — as to 

receiving order, adjudication, or anything stated in any notice 
inserted therein, c.y., annulment, discharge, composition, release 
or removal of trustee (499). 2. Oertificaio of Board of Trade — as to 

appointinont of trustee or facts certified thereby (600). 3. Minute 

signed by apparent chairman of meeting — as to pTOceedings thereat 
(499). 4. Deposition, or copy thereof, purporting to be sealed with 
seal of Court — as to matters deposed to (500). 5. Original or copy, 

appearing to bo sealed with seal of Court or to be signed by Judge 
or certified by registrar — as to petitions, orders, wirtifioalos, affidavits 
or other documents (500). 

7. Bill of Sale. — Copy of bill of sale and affidavit, purporting to 
he office copy thereof (Bills of Sale Act, 1878, s. 16). 

8. Birth. — 1. Evidence of person present at event (217). 
2. Declaration by deceased person (216, 223). 3. CJortificate under 
the Births and Deaths Jlegistration Acf.s, 1836 and 1874, or other 
statute. 4. Entry in official log book of birth at sea (477). 
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9. Bye-law. — ^Printed copy p-urporting to be made by the local 
authority endorsed with a certificate purporting to be signed by the 
clerk to the authority (532). 

10. Colonial Act of State. — Copy, purporting to be sealed with 
seal of colony (441). 

11. Colonial Judicial Proceeding. — Copy, purporting to be sealed 
with seal of Colonial Court, or signed by Judge of such Court (441). 

12. Colonial Law. — 1. Evidence of expert (132). 2. Case stated 

and roniittod by Court (447), 

13. Colonial Statute. — 1. Copy, with certificate of clerk or proper 

officer of legislative body that it is a true copy, attached thereto 
(Colonial Laws Validity Act, 1865). 2. Copy, purporting to be 

printed by Government printer of colony (488). 

14. Company Matters. — 1. Certificate of registrar — as to incor-^ 

poration, registration of charges or right to commence business 
(516). 2. Certificate under common seal — as to title to shares or 

stock (516). 3. Certificate of President of Board of Trade — as 

to orders, etc., of Board of Trade (519). 4. Order of Court — as to 

money due from contributory (517). 5. Register of members — as to 

matters authorised to be inserted therein (517). 6. Minutes signed 

by apparent chairman of meeting — as to proceedings thereat (517). 
7. Copy of report of inspectors, authenticated by seal of company — as 
to opinion of inspectors (617). 8. Books and papers of company — as 

to matters recorded, between contributories in winding-up (518). 

15. Conviction. — 1. Copy of record, or certificate purporting to 

be certified, or signed, by clerk or officer having custody of records — 
as to indictable offences (442, 453, 460). 2. Copy of conviction, 

purporting to bo signed by justice of peace, clerk or proper officer ; 
or extract from register of Court, certified by clerk ; or copy of minute 
or memorandum in register, purporting to be signed by clerk — as to 
summary convictions (460-1, 465, 497). 3. Endorsement on driving 

licence in case of motoring offences (534). 

16. Corporation Books. — Mode specified by particular statute, if 
any, i. e. , generally by copy sealed with common seal of corporation ; 
otherwise, apparently, by verified original, or examined or certified 
copy of entry of public nature, or verified original of entry of private 
nature (437, 442). 

17. County Court Proceedings. — ^Entry in Court book, or copy 
signed and certified by registrar; or summons, etc., purporting to be 
sealed with seal of Court (534), 

18. Custom. — 1. Evidence of its actual existence, by witnesses 

acquainted with subject-matter (392). 2. Evidence of particular 

instances of its exercise (395). 3. Evidence of similar customs in 
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analogous tradi's, coiuiocted localitii's, «ta (396). 4. Declaration by 
deceased person (233), 

19. Death. — 1. Evidence oi person who saw occurrence or body 

(30). 2. DoclaraLioii by di'ceasecl person (223). 3. Evidence of 

absence for sc*von yi'jirs (30). 4. (Vriificatts under the Births and 

Deaths Registration Acts, 1836 and 1874, or other statute. 5. Entry 
in oflicial log book of death at sea (477). 

20. Foreign Act of State. — Copy, purporting to be sealed with seal 
of foreign State (441). 

21. Foreign Judicial Proceeding. — Copy, purporting to bo sealed 
with seal of foreign Court, or signed by Judges of such Court (441). 

22. Foreign Law. - 1. Evidencc‘ of exptui. (132). 2. Case stated 
and reinitted by Court (448). 

23. Government Orders^ etc. — Copy, i)urporting to bo printed by 
Government printers, etc., or certiiied by spc^ciliod officials; or copy 
of aazviti\ (437, 455, 465, 488). 

24. Handwriting. — 1. Evidence of witness who saw tho act of 
writing or signing (366). 2. Opinion evidence of witness acquainted 
with tli(^ handwriting (367). 3. Comparison with other handwriting 
(369, 453). 

25. High Court Proceedings. — Oifico copy, appearing to be sealed 
with seal of (.’ontral Office (641, 547). 

26. Intestacy. — 1. Declaration by deceased person (229). 2. Letters 
of administration (sec ahove, 2). 

27. Judgment. — above, 11 (Colonial), 17 (County Court), 
21 (Eoreign), and 26 (High Court). 

28. Judicial Proceedings. — {See alwvc, 1, 6, 11, 15, 17, 21, 25, and 
below, 39). 

29. Legitimacy. — 1. Proof of birth during marriage of mother (28). 

2. Declaration by deceased person (223). 

30. Marriage. — 1. Evidence of person prestuit at ci^romony (98). 

2. Declaration by deceased person (223). 3. (Cohabitation and 

reputation (97). 4. Certificate und(*r the Births and Deaths Regis- 

tration Act, 1836, or other statute. 5. Entry in official log book of 
marriage at sea (477). 

31. Naturalization. — Original certificate or copy, certified by 
Secretary of State or person authorised by him (British Nationality 
and Status of Aliens Act, 1914, s. 21). 

32. Ownership. — 1. Production and i)roof of documents of title 

(92). 2. Poss<‘ssion or acts of ownership of the actual property (92). 

3. Possession or acts of ownership of connected property (94). 

4. Declaration by deceased person (223, 233). 
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33. Partnership, Limited. — Certificate of registration, or copy or 
extract, certified by registrar or assistant registrar (491). 

34. Relationship. — 1. Proof of facts under heads 8, 19 and 30, 
above. 2. Declaration by deceased person (223). 

35. Shipping, Merchant. — 1. Original register book, certificate of 

registry or endorsement thereon, declaration, official log book or 
document of Board of Trade, properly signed or sealed and produced 
from proper custody — as to matters stated therein by any officer 
in pursuance of his duties (476-9). 2. Copy of or extract from 

admissible documents, proved to be examined or purporting to be 
signed and certified as true copy or extract by officer with custody 
of original (479). 3. Deposition, signed by Judge, magistrate or con- 
sular officer, if witness cannot be found in United Kingdom (478). 

36. Signature.-— jSfee uboue, 24. 

37. Statute, Private. — Copy, purporting to be printed by King’s 
printers, or under authority of Stationery Office (437, 465), unless 
passed after 1850, when no proof is required (472). 

38. Title. — See above, 32. 

39. Trial. — On prosecution for perjuiy — certificate of substance 
and effect of former trial, purporting to be signed by clerk or person 
having custody of records (495). 

40. Usage. — See above, 18. 

41. Will. — ^1. Of personal estate — ^probate, letters of administration 
with will annexed, exemplification, or copy, purporting to be sealed 
with seal of Probate Court (508), 2. Of real estate— if testator 
died after 1897, same as of personal estate ; if before 1898, produc- 
tion of will, and proof by attesting witness if living (371), unless 
will thirty years old, and produced from proper custody (372). 
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(^Reference should also he made to Appendices I aj 

ABSENCE FOR SEVEN YEARS, 
presumption of death., 30 
in bigamy cases, 30 
of cestui que vie, 32 

ABSENCE OE PARTY, 

acts and statements in, 59 — 60 

ACCOMPLICES, 

corroboration of, 168 

ACCOUNTS, 

special directions as to evidence, 539 

ACQUITTAL, 

how proved, 442 

ACTS DONE, 

in the same transaction, 66, 82 
in other transactions, 100, 106 — 115 
in absence of i)arty, 59 
by conspirators, etc., 82 
documents, explanatory of, 78 
as evidence of ownership, 92, 94 
circumstantial evidence of, 61 

ACTS OF PARLIAMENT, 
judicial notice of, 16 
statements in, 264 

ACTUAL KNOWLEDOE, 

generally a matter for jury, 9 
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ADDUCTION OF KVIDKNGJE, 
before irial, 414 
at trial, 418 
on a 2 >i)eal, 420 

ISv.e also Tablis op Contents, xxiv, xit. 

ADAPTION, 

preaumtjtion of, 26 

ADMTNISTUATION, 
how [iroved, 560 

ADMISSIBILITY OF DVIDKNOK, 
qucwtiou for 10 

table of, 552 - 669 

ADMISSIONS, FOHMAJ. OR KXPRKSS, 
genorally, 38, 637 — 639 

also TabLiK of Contents, xii. 

ADMISSIONS, INFORMAL OR CASUAL, 
generally, 170—197 
/S«« also 1’amlk of Contents, xvi. 

ADMITTED FA(JTS, 
no proof required, 38 

ADULTERY, 

evidence in castis of, 270, 272, 273, 440, 443, 608 
questioxi showing, 321, 508 

ADVERSE WITNESS, 
discredit of, 317, 452 
inconsistent statements of, 317, 462 

AFFIDAVIT, 

evidence by, 268, 414, 637, 543, 646 
AFFILIATION, 

corroboration required, 167, 437, 461 

statement in writing of wages admissible, on ai)plication for 
order, 536 

AFFIRMATION, 

instead of oath, 285, 286 — ^287, 471 

AGE, 

how proved, 408, 529, 536, 660 
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AGENTS, 

admissions by, 190 — ^194 
estoppel of, 54 

ALTERATIONS IN DOCUMENTS, 
presumption as to, 376 
parol evidence as to, 391 

AMBIGUITIES IN DOCUMENTS, 
evidence as to, 378, 396 — 404 

ANCIENT DOCUMENTS, 
what are, 372 

when they require no proof, 372 — 374 
statements in, when evidence, 170 

APPEALS, 

how evidence adduced on, 420, 489, 546 

ARBITRATION, 

affidavits in, 414, 533 
depositions in, 414, 633 
discovery in, 633 
subpeenas issued under, 472 

ARRANGEMENT, DEED OF, 
how proved, 560 

ATTESTATION OF DOCUMENT, 
when required, 371, 453 
how proved, 371, 478 

ATTESTING WITNESSES, 

when they must be called, 319, 371, 453, 478 

ATTORNEY-GENERAL, 

fiat, etc., of, how proved, 514 


BAILEE, 

estoppel of, 64 

BANKERS^ BOOKS, 

copies admissible, 361, 462 
production may be ordered, 463 
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BANK \IVVT, 

ooiiiju'llod aiiswvr all (Hn»KtioiiK, 333 
iinHwoTs an- t-viclom-o aj^ainBt him, 499 
oxfopt in t’ortain oast’s, 501 

B A N K l{. I M ’T( ’ Y M A'l’ 1' K U S , 
how pravc-d» 500, 560 

HASTA RDY, 

oorrolK) ration ro<iuirocl, 157, 437, 461 

BKGIN, RIGHT TO, 

<‘xpla nation of, 137 
how settled, 140, 149 150 

BKHINI> THK HAt'K OF TARTY, 

acts and Htatomcnl.a, 59 — 60 

BKia KF, 

when adniisHible, 268, 637 

BEJHT KVIDKNOW lUTT^E, 
meaning of, 2 
its Bcopo, 65, 163, 345 

BIAS OK WfTNKSSES, 

ovidenct' of, 314 - 319 

BIBl.E, 

<‘n trios in, as twidcmco, 223, 252 

BIGAMY, 

marriagoH ro(iuir<» strict proof, 98 
offect of sovon y<‘nrs’ abRonro, 30, 33 

evifh-nee of wife or husband, admisRiblo on charges of, 497 


BILLS OF EXCHANGE}, 

diflcropancy as to amount, 397, 466 
ostoppol as to, 41, 466 
presuni]>tians as to, 26, 466 

BILLS OF SALE, 

attestation rccpxisite, 372 
how proved, 560 

BIRTH 

how proved, 217, 223, 477, 560 



INDEX. 


569 


blasphemy, 

corroboration required, 156 

BOARD OE CONTROL, 

fiat, etc., of, how proved, 514 

BODILY FEELINGS, 
statements as to, 72 

BOOKS, ENTRIES IN, 
as admissions, 171 

as declarations in course of duty, 211 — 216 

as declarations against interest, 216 — 220 

in business books, 538 

in company books, 517, 518 

in corporation books, 437 

in log books, 214, 476 

in public books, 261, 522 

in tradesmen's books, 171, 211, 427, 553 

in wages books, 529 

special order may be made as to, 537 

BREACH OF PROMISE OP MARRIAGE, 
corroboration required, 157, 469 
evidence of character, 120 
parties as witnesses, 270, 440, 459 

BURDEN OF PROOF, 
generally, 136 — 150 
/S’cfl also Table of Contents, xv. 

BUSINESS BOOKS, 
entries in, 538 

jfiee also TRADESi^rEN’s Books and Wages Booes. 

BUSINESS, COURSE OF, 
relevancy of, 91 
presumption from, 34 
declarations in, 211 

See also Table op Contents, xiv. 

BYE-LAWS, 

how proved, 437, 442, 532 


CALLING FOR DOCUMENT, 
effect of, 358 
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CERTIFIED (COPIES, 

when allowed and used, 363, 442 

CKiiTin QUK VIK, 

Fc^vru years* absonco of, 32 

CHARA( ITER, 

generally, 101, 113-125 

aUo I’AnjjR OF (Jontknth, xiv. 
of plaintiff, 101, 114—121 
of pt'rsori s(*duo(‘d, 101, 120 
of prisoner, 101, 121, 302, 460, 493, 496 
of prosecutrix, 101, 124 
of wifi‘, 101, 121 
of witiK'SK, 296, 299, 320 

distinguished from eoiidnct and convictions, 100 

CUATTEIi8, 

documents treated as, 348 
production of, 408 — 413 

CHILDREN , 

coinp<jt(‘ucy of, as witnesses, 250, 277 

unsworn evidence, of, 285, 527 

corroboration required, 167, 527 

deposit ions of, 416, 527 

presumption as to crime by child, 24, 528 

preHumi)tion8 as to offences against, 26, 524 

dying declarations by, 250 

CTK(JUM8TAN(MilS OF PARTIES, 
when relevant, 64, 540 

CIRCUMSTANTIAL EVIDENCE, 
definition of, 3, 61 
generally, 58-- 65 

Se.e also Tabt.k of Contents, xiii. 

CIVIL AND CRIMINAL <1ASES, 

differcuicos as to (widence in, 151 — 153 

COGENCY OF EVIDENCE, 

not generally dealt with by law, 151, 153 
matttu’s affecting, 153 

COHABITATION, 

evidence of marriage, 97 
discredit of witness, 319 
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COLLATERAL AGREEMENTS, 
parol evidence of, 378, 384 — 390 

COLONIAL ACTS OF STATE, 
how proved, 441 

COLONIAL JUDICIAL PROCEEDINGS, 
how proved, 441 

COLONIAL LAW, 

not judicially noticed, 16, 18 
proved by experts, 132 
or by case stated, 447 

COLONIAL REGISTERS, 
proof of entries in, 522 

COLONIAL STATUTES, 
how proved, 488, 561 

COMMISSION, 

taking evidence on, 414, 435, 446, 533, 534 

COMMON KNOWLEDGE, 

matters of, judicially noticed, 22 

COMMORIENTES, 

presumption as to, 505 

COMMUNICATIONS PRIVILEGED, 
generally, 331 — 344 
See also Table oe Contents, xxi. 

COMPANY MATTERS, 

how proved, 516 — 519, 561 

COMPARISON OP HANDWRITING, 
when allowed, 367, 451 

COMPELLABILITY OF WITNESSES, 
generally, 271, 280, 282 
distinguished from competency, 271, 282 

COMPETENCY OF DECEASED DECLARANTS, 
on matters of public and general rights, 233, 240 
of pedigree, 223, 230 
on charges of homicide, 249 
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COftlJ’KTKNCY OF WITNKSWKF!, 

269 -271 

(ilsi} Taklk of (\)N’tknt«, xix. 
diHt.inf 4 uish<‘(l from compellability, 271, 282 
of expert vvitm'ss(*H, 130 — 134 

OOJVI PLAINTS. 

geiwirally, 83—90 

See (tltift Taklk or ('onti’.ntm, xiii, xiv. 

(lONDTTlON OF THINGS, 

pri*Hiimj)lio« of couiimuxnco, 30 

OONDIKIT, 

fiK cireuui.slaiilial <‘vid(‘iice, 61, 65 
adiruHKions by, 171, 172 — 189 
declarntioiiK by, 171, 232 
otttoppel by, 41, 50 

<’.roHH-<‘xainination as to, 115 — 120, 296, 299 

(!ONI)U(T ON OTIIFR OC’OASIONS, 
gouernlly, 100, 105 — 113, 299 
(SV<5 <dso 'I’AimK or (’ontknth, xiv. 
distingiiislK'd from eharaotor and ttonviciiona, 100 

OONFKSSIONS, 

gt*norally, 197 — 210 
*SV?(} TAiHiK of <’ontenth, xvi. 

GONSKNT OF ATTOUNKY-GFNKHAL, ETC, 
how proved, 514 

OONSPIRATOUS, 

acts and stulenumts of, 82 

OON STITUT ION AL M ATTPIRS, 
judicial notice of, 14, 19 

OONSTlUTfynON, 

of docuiminlH, 11, 378, 396 — 407 
parol ovid(;nc>e in aid of, 377, 396 407 
Nee also Taiilk of (!ontknts, xxiii - xxiv. 
of oral contracts, 9 

CONTENTS OF WILI.S, DECLARATIONS AS TO, 
generally, 250 — ^256 

See also Tablio op Contents, xviii. 
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CONTINUANCE, 

presumption of, 30, 37 

CONTRACT, ORAL, 

terms of, a matter for jury, 9 

CONTRADICTION OE WITNESSES, 
generally, 310 — 320 

See also Table of Contents, xx, xxi. 

CONVICTIONS, PREVIOUS, 

of plaintiff, evidence in civil case, 100, 125 — 127 
of prisoner, 100, 102, 103, 433, 450, 460, 480, 492 
of witness, 314, 453 

how proved, 442, 453, 460, 464, 497, 561 
distinguished from conduct and character, 100 

COPIES OF DOCUMENTS, 
certified, 363, 442 
examined, 363, 442 
office, 363, 442 
printers', 363 
bankers’ books, 363, 462 
special order as to proof by, 537 

CORONER, 

depositions taken before, 416, 470 

CORPORATION BOOKS, 
how proved, 437, 442, 561 

CORROBORATION, 

generally, 156 — 161, 179 

See also Table of Contents, xv. 

COUNSEL, 

admissions by, 38 — 39 

COUNTERPARTS 
of documents, 348 

COUNTY COURT PROCEEDINGS, 
attendance of prisoner in, 419 
commission to examine witnesses in, 415 
how proved, 534 
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OOURSR iW lUJSlNESS OR DUTY, 
public, proHiimption from, 34 
priv/it**, of, 91 

doclaratioiis in, 211 — 216 

nlni ) Taulk of (’ontknts, xiv, xvii. 

OOUHSK OF EXAMINATION OF WITNESSES, 
generally, 291 — 310 

COURSE OF NATURE, 
judicial notice of, 22 

COURT OF APPEAL, 

liow evidence l>rought before, 420, 546 

(JREDHULITY OF WITNESSES, 
generally a quefition for jury, 6 
matterB to be coiiHidered, 163 — 164 
guarunteo of, 169 

cross-examination as to, 100, 115 — 120, 296, 299 — 308 

CRIMINAL AND CIVIL CASKS, 
difforencoH as to evidence, 151 

CIUMINAL APPEALS, 

provisions as to t‘vidence, 489 — 490 

ORIMlNATIN(* QUESTIONS, 
privilege as to, 321, 331 — 333 

CUOSS-EX A M I N AT I( )N, 
generally, 296—308 
in actions for defamation, 115 — 120 
Hce also Tablic of Contents, xx. 

CUSTODY, PROPER, 

of ancient doouziientH, 373 — 374 
of public documents, 442 
of shipping documonts, 478 

CUSTOMS, 

judicial notice of, 16 
proof of, 392, 395, 561 


DAMAGES, 

character as affecting, 101, 114 — 121, 540 
burden of nroof. as to. 149. 150 
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DATE OF DOCUMENT, 
presumption, as to, 372 
undated document, 390 

DEATH, 

on charges of homicide, dying declarations as to cause of, 
admissible, 244 — 250 

such declarations generally inadmissible in other cases, 169 

presumption of, 30—33 

how proved, 30 — 33, 223, 477, 505, 562 

DECEASED PEESONS, 

claims against estates of, 157, 161 
declarations by, 169, 210—256 

DECLARATIONS BY DECEASED PERSONS, 
generally, 210 — ^256 
in extremis f when admissible, 166 
See also Table oe Contents, xvii, xviii. 

DEEDS, 

alterations in, 37b 
attestation of, 369 — 372, 453, 478 
date of, 372 
estoppel by, 49 
execution of, 369, 505 
by corporation, 505 

party’s privilege as to withholding his documents of title, 343 
DEFAMATION, 

evidence of character, in actions for, 101, 115 — ^120, 540 
evidence of circumstances of libel, 115 — ^120, 540 

DEFINITIONS AND EXPLANATIONS OF TERMS, 
admission, 38, 170 
adverse witness, 317 — 318 
affirmative averment, 137 — 138 
affirmative in substance, 137 — 138 
ancient document, 372 
ante litem motamj 226, 233 
bank, 463 
bankers, 463 
bankers’ books, 463 
best evidence, 2 
burden of proof, 136 
certified copy, 363 
character, 113 

circumstantial evidence, 3, 61 




INDEX. 


PKKINniDNS AND EXPLANATIONS OF TFHMS- 
oorumc)ri<‘ii tfH, 506 
roiicliiHivo ov'ulonoo, 2 
cor»f<'Ksion, 397 
o<»iift‘ssi<>n aiHl avoiilanoi‘, 136 
ropii'K, kituls of, 363 
<*<>rn>l>o ration, 156 
cor rolwj rati v(‘ cviciciicc, 156 
counterpart, 348 
dei'K'irat ion, 169, 210 
depositions, 43 S 
<|c*rivati\e evi<i<’nre, 3 
direct. eviflcnct‘, 2, 63, 163 
distrii>ution of issues, 137 
<iocuinent, 400 
docunuuitary evi<lencc, 3 
diiplioaio original, 347 
estoppel, 40 
evidencts 1 

examm<‘(l c()i).v, 363, 442 
expert wiiiu>sH, 128 
*‘xtriiiHi« i'videiicc, 3 
facta In issue, 58 

and voluntary confession, 197 
f^entjral rif'Ut, 235 
Oovernmenfc printers’ copy, 363 
Kuarantoo of cn^dibility, 169 
hearsay <^vid«nco, 3, IW 
hostile witn<»s8, 317, 462 
indirect evidence, 3, 63 
judicial evidence, 2 
leadinp; questions, 291 
narrative, 68 
negative averment, 137 
notice to produce, 355 
officer copy, 363 
oral evid<uic<», 3, 269 
original evid<*u(*.e, 3 
parol evid(‘nc<‘, 4, 269, 377 
pecuniary int<‘r(*Ht, 216 — 217 
ixidigret' case, 229 
person in authority, 205 
pr(‘-appoiiite<l (evidence, 4 
prejudice, without, 54 
presumption, 23 
pT<‘Sumptive evidence., 3 
priina facir evidiuico, 4 
primary evid<‘iico, 4 


'Voniinued. 
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DEFINITIONS AND EXPLANATIONS OF TERMS— contmuerf. 
printers’ copy, 363 
privies, 45 

proper custody, 373 — 374 

proprietary interest, 221 

public document, 261 

public right, 235 

real evidence, 3, 408 

recent possession, 95 

relevancy, 58 

relevant facts, 58 

res (jest(G, 66 

right to begin, 137 

secondary evidence, 4, 354 

second-hand evidence, 3 

subpoena, 355 

ihreat or i^romise, 202 

transaction, 66 

traverse, 136 

voir dire, 271 

voluntary confession, 197 

without prejudice, 54 

writing includes printing, etc., 472 

DEPOSITIONS 

generally, 414 — 417 
in civil cases, 414 

under Indictable Offences Act, 1848, and Criminal Justice Act, 
1925... 415— 416, 510 

under Criminal Law Amendment Act, 1867... 416, 454 
under Coroners Act, 1887... 416, 470 
under (children and Young Persons Act, 1933... 416, 527 
und<<r Merchant Shipping Act, 1894... 41^ — 478 
under Workmen’s Compensation Act, 1925... 509 

DERIVATIVE EVIDENCE, 
meaning of, 3 

DESTRUCTION OF DOCUMENT, 
secondary evidence admitted, 358 

DILIGENCE 

generally a matter for jury, 9 

r>IRECT EVIDENCE 

as opposed to circumstantial, 2 — 3, 58, 63 
as opjjOHcd to hearsay, 3, 63, 163 
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disc: H li: HIT ( )F WXTNKSS FS, 
ovidonoi* io, 314 — 320, 452 

Hrr it.fsn 'rAiJZii*: of < 'ontkn th, nlx, xxi. 

l>t VLStOMAl. ( 'OUltT, 

how t'vith‘!i<*t‘ hroiiirlit bt'for-e, 420, 547 

UI VC)R<M0, 

afcriot proof of uiarria^^o i*eciuirocl, 98 

corroboration rotiuirocl, 162 

ov i ell *1100 aw to oriifity or dostM’iioii , 508 

IXXUTM FN'rAHV FVI DKNC^F, 

3, 345- 407 

'I'ahi.!-: oi* t "on'i-fn'I's, xxii -xx 

DOf^UMFNTS, 

wlixtt iiixj, 352, 409 
a I i'l^rat iozis in, 376, 391 
anrii'iii, 372 

ai.it'stxit.ioii of, 371, 453, 478 

conHtructiou of, 11, 377 — 407 

copies of, 363, 442 

coniitorpzirt.« of, 348 

date of, 372 

cl«Htrucii<jn of, 358 

dui>lic»,t(' ori.ujiiiails, 347 

haudwri t.i npj of, 366 — 369 

interprc'tJitioii. of, 11, 378, 396 — 407 

loHK of, 358 

noting to produce, 354 — 355 
oral c'viclenco rc'spoctiu^, 377 — 407 
parol evidi*iic<* rospectiiiK^ 377 — 407 
X>riiiisiry t'videncc* of, 345 — 353 
privilefjjo of, 321- 344 
profliictioii of, 345— 353 
proed of, 345—377, 441, 442 
pub 1 io, 261 — 267 , 360 — • 363 , 442 
ref ri'shiujj: lueiriory, 293 — 295 
refuKal to pro<lu<*<.*, 351, 354, 357 
rr,s as, 78 

secoiidxtry <'vi<lent‘t‘ of, 354- -365 
«i jj;u?LtuiM.i of, 366, 453 
stauipiii}^, 153, 293, 366, 474 
.Huhpa nu to jiroduc’se, 365 
traiiHJU'tioii, as parts of, 78 

OOMIOITi, 

declarations to nrovo. 71 
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DOMINION REGISTERS, 
proof of entries in, 522 

DRIVING OFFENCE, 
proof of, 534 

DUE DILIGENCE, 

generally a matter for jury, 9 

DUPLICATE ORIGINALS, 
when admissible, 347 

DUTY, COURSE OF, 
presumption from, 34 
relevancy of, 91 
declarations in, 211 — 216 

also Table of Contents, xvii. 

DYING DECLARATIONS, 

admissible on charges of homicide, 244 — ^250 
generally inadmissible in other cases, 166 
See also Table of Contents, xviii. 


ENDORSEMENT OF DRIVING LICENCE, 
proof of conviction, 534 

ENTRIES IN BOOKS. See Books, Enteibs in. 

ESTOPPEL, 

generally, 40 — 54 

See also Table op Contents, xii — xiii. 

EVIDENCE, 

definitions of, 1 — 5 
varieties of, 2 
circumstantial, 3, 61 — 65 
direct, 2, 58, 63, 163—168 
documentary, 3, 345 — 407 
hearsay, 3, 169—267 
indirect, 3, 63 
oral, 3, 269, 377 
parol, 4, 269 
primary, 4, 345 — 353 
real, 3, 408—413 
secondary, 4, 345, 354 — 365 
in former proceedings, 256 — ^260 
misreception of, 153, 545 
weight of, 63, 153, 408-413 
adduction, 414 — 426 
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KXA MIN ATION OF \V1TNK«SFS 
291 310 

Xc’<’ irLsrt Tahi.b or*’ < 'ontbn’Ts, xix, xx. 

KXA M I N ATION-I N-OIH KF, 
t4f‘ri«‘raHy, 291—295 

tiisft 'Paiu^k of t^JN'i'KN'rs, xix. 

KX AiVllN Kf> tH'>l>rKS, 

wh<*n and nHo<I, 363, 442 

KX< ^ KPTK >NrS, lOX KM l>TI< )NH, Kt<\ , 
l>Tird<’n <»f proof of, 148, 440, 465, 479 

KXISTFN( ’K OF TH INCJS, 

pix'^Ki.tinpf.ion of continuance, 30 

KX FKirr W ITN KSSKS, 

opinion «tvi donee of, 130 — 134 

KXFKRTS, 

aHHistanct* of, 546 

KXI>HFJ=iS IVI ATjIOTC, 

pcon('rally a matter foi* jury, 9 

F.XTIIT N ST< J F Vim53Sr< iK, 
moaTiinj^ of, 3 

applied to dottunnnitH, 377 — 407 


FACJTS, 

jury 8 

xtnlofss a<iiniH8ibility dopenda on, 10 
r<‘lovant, wliat are, 58 

FACETS IN ISSIJK, 
what stre, 58 

FAMTKY, 

tradition as ovicIenc-<^ of incirdxsrsliip of, 233 

T'TAT OF ATTORNEY-GFXISRAT^, FTC., 
how i>rovod, 514 

FORFIGN ACTS < >F ST ATK, 

Kow proved , 441 
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FOREIGN JUDICIAL PROCEEDINGS, 
how proved, 441 

FOREIGN JURISDICTION, 

how questions of, are decided, 473 

FOREIGN LAW, 

not judicially noticed, 16, 18 

proved by exports, 18, 132 

or by case stated, 448 

decided by Judge, not jury, 9, 502, 507 

FOREIGN REGISTERS, 
proof of entries in, 522 

FOREIGN STATES, 
judicial notice of, 19 

FORFEITURE, 

privilege as to questions showing, 331, 334 

FORMER PROCEEDINGS, 
evidence given in, 266—260 
See also Table ov Contents, xviii. 

FRAUD, 

parol evidence of, 378, 382 

FRAUDS, STATUTE OF, 
writing required by, 158, 429 

FRAUDS, STATUTE OF, AMENDMENT ACT, 
writing required by, 158, 433 

FUNCTIONS OF JUDGE AND JURY, 
generally, 6 — ^12 

See also Table of Contents, xi. 


GENERAL RIGHTS, 

declarations as to, 233 — ^243 

See also Table of Contents, xvii — xviii. 

GIRLS, OFFENCES AGAINST, 
corroboration required, 157, 469 
unsworn evidence of children, 285, on/ 

GOOD FAITH 

generally a matter for jury, 9 
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OOOi)S, SAl.K OF, 

writiiify Koun'timos rf*quirod, 158, 475 

< lOVKUNiMFN'r M ATTFFi.8, 
jiidic-ixil iioOot* of, 19 
how provt'd, 437, 455, 465, 488, 562 

OtT All A Fl^: OF < ?I{,F I>T1^1 ITV 

of 169 

of public docurxioiitft, 261 

ci LTir/rv K Nr< >w ofd< 5 k, fv i i>fnoic of, 

conduct oti otlu-r ocoaKionti, 100, 110 
conduct, KuljH<*<iu<»nt, 61 
c'oiivirtions, pr<*vi<ms, 103, 501 
jiORR«*«KioTi of prop<‘rty, 95 — 96, 501 


JIAHlTlTAfi OKlMINA1^8, 

provifiioiiK an to trial of allo|5»»cl, 492 — 494 

FfANl>WJlITlNO, 

proof of, 366 — 369, 453 

FTKATyrU, 

Rtatcunc^nlK as to, 72 — ^74 

I f F Alts AY F Vi I >K N (JF, 
defijiitioix of, 3, 163 
p;oiiorally, 169 — 267 

>SV’r' {fiso TAijm-; or <\>ntknts, xvi — xviii. 

riTGlI coil H.T FiiOC nWd>TNOS, 
liow provo<l, 541, 547 

TtlOTlWAY, 

dedication, ]>r<?Humption of, 36, 520 

HOST IFF WITN FSS, 
disorodii of, 317, 452 
inoonsistiuit Htcitciiuuits of, 317, 452 

HOUSING AUTJIOHTTY, 

cortificatos of, to bo ovidexico, 530 — 531 

IltJSBANnS ANJD WIVES, 

evidonco of, 273 — 276, 279 — 284 
privileged commixiiicatioiis, 321, 443, 480 
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IDENTIFICATION, 

opinion evidence, 128, 134 
of subject-matter of document, 396 

ILLEGALITY, 

parol evidence of, 378, 382 

IN COMPETENCY OF WITNESSES, 
generally, 269 — ^271 
Sec also Tahle op Contents, xix. 
when objection to be raised, 271, 418, 422 

INCONSISTENT STATEMENTS, 
proof of, 314—319, 452 

INCRIMINATING QUESTIONS, 
privilege as to, 321, 331 — 333 

INDIRECT EVIDENCE, 
meaning of, 3 

INFANTS, 

competency as witnesses, 249 — ^250, 276 
unsworn evidence of, 285, 527 

INNOCENCE, 

presumption of, 27 

INQUIRY, TRIBUNALS OF, 

proceodingR and evidence under Tribunals of Inquiry Act, 1921 
...503 

INSANE PERSONS, 

compotoncy as witnesses, 277 — ^279 

INSPECTION, 

of things, premises, etc., 408 — 413 
of documents, 537 — 538 
at the trial, 408 
out of Court, 432, 545 

INTENTION, 

conduct admissible to prove, 100, 107 — 111 
generally a matter for jury, 9 

INTEREST, DECLARATIONS AGAINST, 
generally, 216 — 223 
See also Table op Contents, xvii. 
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lNTKR!>Kl^yrATION, 

of doiuiiiKMitK, 11, 378, 396- “407 
of oral contraclH, 9 

INTKRHOf J ATOKIKS, 

gonorally, 415, 537 — 638 
adniissiotiH in aimworH to, 38 

TNTKSTAOY, 

how provod, 229, 508 


JOINT t>KFNNI)KRS, Ktc., 
aotK and statoinoniiK of, 82 

J UDGK, 

funotioiiB of, 6 — 12 

hSec. at HO Table of (Contents, xi. 
calling wittK'MHOH, 418, 419, 424 

JXTIK^MMNT, 

att ovidonci*, 46 
art 41 — 48 

when pl<*ad(*d as such, 46 
how r>rov<5d, 441, 634, 641, 547 

JUl)l(;iAIi NOTIOE, 
gciKtrally, 13 — 23 
A'r« at so Taulm of Oontbnts, xii. 

JlTDTdlATy PKOCREJDINGS, 

liow ]>rovt*d, 441, 453, 460, 495, 497, 500, 534, 541, 547 

.IXJTIY, 

funciioTih of, 6 — 12 

H(u' Taiilk of CJontents, xi. 
view of pi net' by, 432 


KNOWLEDGE, ACTUAL, 

gtmorally a matter for jury, 9 


LAND, 

proof of ownership, 92 — 95 
estoppel of tenant, 53 
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LARCENY, 

i-ecent possi^saion, 95, 501 
provioiis convictions, 103, 601 

LAW, 

Judgo decides quostioris of, 8, 502, 507 
judicial notice of, 13 — 18 
foreign, proof of, 18, 132, 448 
Colonial, proof of, 132, 447 

LAWFUL ORIGIN, 
pi'GBnmptlon of, 35 

LEADING QUESTIONS 

in cxamination-in-chxef, 291 
in cross-examination, 296 
in re-exaniination, 308 

LEGAL ADVISERS, 

communications privileged, 335 — 341 

LEGAL ORIGIN, 
presumption of, 35 

LEGITIMACY, 

presumption of, 28 

evidenced by declarations, 223 — ^233 

LETTERS, 

omission to reply to, 173 — 175 
proof of posting, 91 

F.ETTERS OF REQUEST, 

talcing evidence by, 415, 533, 534, 541 

LIHEL, 

evidence of character, 101, 115 — ^120, 540 
<‘vid<!nco of circumstances, 115 — ^120, 540 

TdOENSEE, 

estoppel of, 54 

TdFE, 

prttsumptiou of continuance, 30, 37 
presumption of death, 30 — 33 


LOCAL AUTHORITY, 

certificates of officers' evidence, 532 
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1.00 HOOK, 

oiitrios in, 214, 476 


T.OST l>OOUT\lKNT, 

HtH’.ondary ovidi^nci* acliuittod, 358 
proflumpt ioii of lost gvant, 35—36 


MAl/IOE, KXVRESS, 

"(morally a inatlc’r for jury, 9 


AIAl»a, 

wlum admissiblo, 171, 236, 263, 521 

AIAIUNIO INSIIIUNOK, 

writion })olit\v r<‘(iuirod uk t‘vidon<*(‘, 158, 487 
roctMpi for pn'iniiiiii, whoii concluHivo, 487 
niat(‘nality a qiu'siion of fact, 486 
roaHonahlonoKK a (jiu^Klion of lact, 487 

MAURI ACIK. AVr af.so IUisiiands and Wtvkk. 
coininunicaiiouH during, privilt^^od, 321, 443, 480 
proof of, 98, 223, 477, 562 
broach of proini«<‘ of, 120, 157, 270, 440, 459 

MKANTNR OI^' TEUMS, 

<'vi(l(‘*uv UR to H})o(da!, 378, 393 — 395, 404—407 

MEMOItANDUM 

r(}fri!Hlnug iu(*mory, 293—295 

nndor Statui.<‘ of Kraiida, 429 

nnd(‘r Statuto of Erauds Amcmdinc'iit. Act, 433 

nrid<n* Sal<i of CiloodH Act, 475 

UTidor Marinii IiiKuranco A(^t, 487 

under JVlonoylcnch'rH Act, 515 

diRtinguiHhcd from ti’anHaction, 381 

MEMORY, REEUEHIIING, 
g( morally, 293—295 

atao TAHiiK or lUtNTUNTs, xix. 

AIENTAL DEFICIENT, 

ovidenc<! of hiiHbaiid or wif(! <'idmiHHil)l(>, ou charge of proc.iiring, 
etc., 497 

MERCHANT Sini>I>INa. AVc SimmiNU Mattkur. 

MISRECEP^riDN OF EVIDENCE, 
effect of, 153, 545 
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]MISTAKE, 

in calling witncHs, 297 — 298 
in documents, parol evidence of, 378, 382 

3WODE OF PROOF, 

generally, 268 — 413, 560 — 663 
>SV<' aho Table op Contents, xix — xxiv. 

MON EYLKN OFR’S (.’ONTRAC>T, 
writtc'n <*vicl«‘nc<* required, 158, 515 

MOTIVE, 

as civouinstautial <'videnco, of act, 61, 63 


NARRATIVE, 

statoinents after the transaction, 68 — 70 

inadmissibility of, 68 

admissible as complaints, 83 — 90 

and as admissions, 171 

and as dying declarations, 244 

NATURALIZATION, 
how proved, 562 

NATURE, COURSE OP, 
judicial notice of, 22 

NEGLIGENCE 

generally a matter for jury, 9 

NEW TRIAL 

on account of wrong evidence, 545 

NICKNAMES, 

parol evidence to explain, 406 

NOTICE TO ADMIT, 
admissions on, 38, 539 

NOTICE TO PRODUCE, 

nature and object of, 354 — 555 
distinguished from siihpcena, 355 

NULLITY SUITS, 

evidence of non-access in, 330 

NUMBER OF WITNESSES, 

when two required, 156, 427, 429, 430, 431, 434 
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OATH, 

nntiirt' and fovin of, 285, 471, 494, 495 
nuisi b«' tak<»n in <’ouri, 166 
who may xidin iniKior, 442, 542 
;dVirniation in lien of, 285, 286- 287, 495 
ovi<h‘niv of ohildron without, 285, 527 

whon allowed and uKod, 363, 442 

judicial notice aa to, 21 
presumption of rt^jL'iilarity in, 34 

t>KKI ( M AI^ fcS KC iUIOTS, 

protect'd from diHclosure, 321 — 326 
Ofludal SeoreiH Art, 1911. -.496 

<)NU8 OK PliOOK, 
goiierally, 136 — 160 

Nrc (tlsti 'I'aulk of (’ontkntr, xv. 

OPINION 

gonorally, 127 — 135 

tSrr aiAff Taulk ok (V>n-t«nts, xiv — xv. 

OPIH)RTlTNlTY, 

ns ci rcuinsianital evidence of act, 63 

OKAl/ KVIDKNOIi;, 
p;<‘ncrally, 269 — 344 
nwpcictiiifj; documents, 377 — 407 
to introduce or ex|>lain “ real ** evidences 409 
Srn (lino Pa not 'Evii>kncjb. 

OaiCMNATv KVfI>KNOK. 
in(^auinp; of, 3 

OWN Kits II IP, 

f>roof of, 92 — 95, 562 


PAR.TAAMKNT, 

Acts of, judicially noticed, 16 
law of, judicially noticed, 15 
oiHcials of, judicially noticed, 21 



[Nnh:x. 


rm 


PAROL KVIJDKNOE 

as to docmincnts, 377' 407 
>SV<» (tho Tablk op (loMTKNTs, xxili — XX iv. 

PARTN liRSHIP, 

sharing jjroiits, c*vifkiu't> of, 473 
estoppcil by holding out as parinor, 474 
adnuHsions by partners, 171, 474 
liiuitod part»ii‘i*ship, how premni, 474, 491 

PAUPERS, REMOVAL OP, 

corroboration poquintd on appHcaiiona for, 157, 520 

PEDIGREE, DECLARATIONS AS TO, 
generally, 223--233 
See also Tablb ov (Jontents, xvii. 

PEBPORMANCE OP COVENANTS, 
presumption of, 26 

PERJURY, 

corroboration required on charges of, 151, 495 
proof of former trial, 495 

PERPETUATION OP TESTIMONY 
in civil cases, 415, 543 
in indictable offences, 416, 454 

PERSONATION AT ELECTIONS, 
corroboration required, 166, 434 

PHYSICAL OBJECTS, 
production of, 408 — 413 

PLANS, 

when admissible, 171, 236, 263, 521 

PLEADINGS, 

admissions on, 38, 538 

facts in issue determined by, 58 

burden of proof determined by, 136 — 150f 

POLICE, 

statements made to, 206, 550 

J>OSSESSTON OP PROPERTY, 
evidence of ownership, 92 
«and of larceny of receiving, 95 
and of knowledge of larceny, 95—96, 501 
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Vi >STiM AvSTKi;-(J KN MRAL. 

fi.'it, of, how pi’ovod, 514 

I»ItA(TIiWO OF COlTRTiS, 
judio'u'il notU‘«‘ of, 14 

l»RK-An‘0!NTKI> MVlDMNC'i:, 
ntiiM.ilin;; of, 4 
.yo no rally, 164 

lMJKl)K('KS.SOKS IN TIThK, 
a<Imissions hy, 195 
(h'olaral ions nj'a.insl intoixsKt. hy, 222 
ovidonoo ^ivon by or a^j;ainsl, 258 
ju(l;mn»‘nls ooiicorniiifX, 42 

PRK.l IMRTK, 

sfjitomoutH mailo without, 54 57 

or bias, of wiinoss, aj^ainst oppoiiout may bo pruvocl, 314 319 

1MIKI>AII.ATI<>N 

as riroumsiantial i*vi(U*ua> of noi, 63 

FRKSUMRTIONS, 
ijjoiu* rally, 23 — 38 
*S<'r (i}s(t Tahum of (’ontknts, xii. 
of adorn ptiou, 26 
as to altoraiioiiH, 376 
of (wrcion abolisht'd, 514 
of oontinuanoo, 30 
as to (lat(! of (hamnioai, 322 
of <Ioath, 30 — 33 

of (ltdioatiou of highway, 36, 520 

as to oxt«*.utiou of ancient (locumeutH, 372 

of iiinoc(‘iico, 27 

of liiwful ori}j;in, 35 

of h‘j^ii.inia<:y, 28 

of niarria^j;o, 25 

from tion-pvoductiou of projM‘rty, 412 

of ownership, 92 — 95 

of p<‘rforniJim'«, 26 

from r(‘ct‘nt possession, 95 

of ref'ulariiy, 34 

of satisfaction, 26 

of Hurvivorshi]), 505 

of trust, 26 

equitable presumptions, 26 
statutory pvosuini)tion, 26 
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PKESUMPTLVE EVIDP^NdW, 
ineaninjj; of, 3 

PltEVJOUS CONVIdTIONS. AVt; Convictions, Pkevious. 

IU<'nc EVIDENCE, 
nioanin.Lj; of, 4 

]>R1MARY EVII)EN(^K, 
luoatiin^ of, 4 
of ciooumciiis, 345 — 353 
sulmisHions 196 

PRISON EU, 

adTiiisHions of, 175 — 188, 511 
chanictc'i- of, 101, 121, 302, 460, 493, 496 
confess iouH of, 197 — 210, 511 
cross-oxani illation of, 302, 480, 483 
doijoaitions on belialf of, 416, 417, 510 — 513 
ovidonco of, 270, 480 — 4^ 
in civil proceedings, 419, 472, 534 
■unsworn statement of, 417, 481, 510 

PRIVATE STATUTES. See Statutes, Piiivate. 

PRIVIES, 

kinds of, 45 

judgments as affecting, 41 — 45 
former ovidoiioe as affecting, 258 
declarations us affecting, 2^ 
admissions as affecting, 171, 195 

I‘RIVIEEGE OF WITNESSES, 
generally, 321, 331 — 344 
Sre also Table oe Contents, xxi. 

PRIVILEGED DOCUMENTS, 
generally, 331 — 344 
Sec also Table of Contents, xxi. 

PRODUCTION 

of chattels or physical ohjects, 352, 408 — 413 
See aho Table of Contents, xxiv. 
of documents, 345 — 353 
See. also Table of Contents, xxii. 

PROMISSORY NOTES, 

vuli‘s as to bills apply, 467 
See . alsi / Bills op Exchange. 
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riK >OF, 

wlh‘n iioiip rcquiriKl, 13- 39 
*SVr Tahlk ok ( ^oNTPiNTrt, xii. 
when iiouo allowed, 40 - 59 
aS'it afatt Tahlk ok Contents, xii, \iii. 
of what matters allowed, 58 -135 
#SV7* fjhit I'ahlk ok (’ontk.vts, viii, k\\ 
hnrdtHi of, 136 — 150 

Srv also l^AULK OK C'ONTKNTrt, XV. 

(luiiuiutu of, 151 — 162 

#SV#* o/,s'0 'PAaLK OK C’ONTBNTS, XV. 

iiatuiv of (*vi(l(‘UV(* for, 153— *267 

also 'rAiiLE OK Contents, xvi — xviii. 
modo of, 268—413 

*SVk also 'Paiilk. ok Contents, .\ix~.xxiv. 
ndcliit'tiou of, 414 •"426 

iS'rO tllsft 'PAniiK ok <^)NTK.NTS, XXiv, XXV. 
KpiTial onl<‘r as to particular facts, 268, 537 
hy Ktati'iuont of inforitiaiiou or hcH«‘f, 268, 537 
by copic'S, cntri<*H or otlu^rwisi*, 268, 537 
hy artidavit, 268, 537, 543 

PROPKlt CfTSTODY, 

of ancient (locuinontB, 372 374 
of jnihHc docuincntfs, 442 
of shipjdnK <locni»u*ntH, 478 

PUBLIC BOOKS, 
ontriitH in, 261, 522 

PUBLK! DOCUMENTS, 

sp(‘cial rules rcspt'cti njj;, 263 
proof of, 360 - 363, 522 
stalenieniK in, 261 — 267 

Ncc also 'Pahle ok Contents, xviii. 

PUBLIC OFKICKS, 

judicial notice iiH to, 21 
presuriijjtion of iTjUularity in, 34 

PUBLIC POLICY, 

rnatterH protn’ctcd from tliscIoHun* hy, 321 -331 
Official SccrotH Act, 1911... 496 

PUBLIC PKOSl^taiTOU, 

fiat, etc., of, bow prov(‘d, 534 

PUBLIC IITGHTS, 

declarations as to, 233 — 243 

also Table op Contents, xvii, xviii. 
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QUANTUM OK KVTUKNOK. 
generally, 151- 16L> 
sulFicioncy of, cjUf^tion for .hul::*', U 


KAPK, AND SIMUiAK UHADOM'X 
complaints, 83 90 
similar conduct, 112 
characti*r of proHreutrix, 101, 124 
contradic.tion of proM cutrix, 311! 

RKAXj KVIDKNt’K, 
nieaniiij' of, 3 
generally, 408 413 
♦See alxo Taui*k of (Jon'TKNtk. xxiv. 

REAL INTENTION, 

g<‘tiornlIy a inatU^r for jiiry, 9 

REASONABLE SKILL, 

generally a inatUjr for jury, 9, 487 

REASONABLE TIME, 

gonerully a matter for jury, 9, 487 

RECEIPT, 

generally is merely evidence, 60 
no estoppel by, 60 

sometimes coiiclusivo in marine insurance, 487 

RECEIVING STOLEN GOODS, 
recent iiossession, 95 
poHSiissioii of other stolen proiwrty, 501 
previous conviction for dishoimsiy, 501 

RECENT J»OSSESSION, 

evidence of larainy or rec<dvij»g, 95 

RECITALS, 

estoppel by, 49 

in, public documents, 264 

in privat(4 statutes, 266 

RECOGNIZANCES 

taken iKiforcj justices, 419, 439, 510, 512 

IlE-EXAMTNATION, 
generally, 308- 310 
»SV« fd.so Taumo <>v Contents, xx. 
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Sh M» « Mini It, 

't.if li»v\ 

HKM IMiSTItK llo\?i \t r, 

«’!‘ri vitvat'** I of !i«ni ;iU?hni*iCy i<i !•*’ ovMiv*?»«'»\ *>«50 1531 

UHIM.Y, 

ro-hi <tf, 4f»l, 4fV»^, 4H1, 4tVt 
RKI»rTA l ION, 

li'i of fhftriiftor, .113, 1111 

of toarristjv^, 1)7 

t»C r»*hit U»tisht|i» '^31 

of public riji'iiis, 233 

to <liscr»*clit witi«'SH4*H, 3X4, 3*i0 

UKQtJKST, hKTTKKH OK, 

takuu<; ovi(b‘U«i by, 415, 533, 534» 541 

nm amr.K, 

jj;unf rally, 65 -82 

Hrv. also TaIILK (lONTKNTH, Ttiii. 

KIGHT OK WAY, 

proof of, 26, 36, 620 


RIGHT TO BEGIN, 

goiH^rally, 137, 149—150 
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SALE GOODS, 

writing soniotirnoR requiivd, 158, 475 

SATISFACTION, 

presumption of, 26 

SEALING OF DEED, 
presumption as to, 369 

SECONDARY EVIDEN(:E, 
moaning of, 4 
gonorally, 4, 364 — 365 
See aUo Taulb ob CJontbnts, xxii. 

SECONDHAND EVIDENCE, 
meaning of, 3 

SECRETARY OF STATE, 

matters settled by, 19, 322, 326, 473 

SHIPPING MATTERS, 

documents admissible as evidence, 476 — 479 
official log book, 476 — 477 
burden of proof as to ofiences, 148, 477 
depositions, 477 

proof of attested documents, 478 
of agreements, 476 

SHOP BOOKS, 

evidence of entries in, 171, 211, 427, 553 

SIGNATURE, 

proof of, 365 — 370, 453 

SILENCE, 

admission by, 171, 172—175 

SIMILAR ACTS OR CONDUCT, 
when admissible, 100, 105 — 113 

SKILL, REASONABLE, 

generally a matter for jury, 9 

SLANDER, 

evidence of character, 101, 115 — 120, 540 

of circumstances of, 115 — 120, 540 
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SOLK^I'rOK, 

admiafiions by, 38 

privileged communications by, or to, 321, 335 — 341, 618 

SOLK^ITOll-GinNKRAL, 

fiat, etc., of, bow proved, 614 

STAMPING OP DOCUMENTS, 
m'CoHHity for, 153, 293, 366, 474 

STATE DOCUMENTS AND COM M UNIOATJONS, 
protected from dificloHiire, 321 — 326 

STATE OF UKATiTU, 

KtaUiuieiit as to, 72—74 

STATE OF MINX), 

conduct as cviden<ic of, 100, 107 — 111 

STATEMENT OP PRISONER, 
made before justices, 417, 481 
made at the trial, 417, 481, 610 

STATEMENTS, 

accompanying acts, 67 — 82 

parts of sam<5 transaction, 67 — 82 

after transaction, 83 

in presonco of party, 172, 175 — 188 

in abscuco of i)arty, 59 — 60 

made without i)rejudice, 54 — 67 

as to state of health, 72--74 

iiicoimisbrnt with ovidonce, 314 > 319, 462 

by deceased persons, 169 

in private statub's, 266 

in public siatutt's, 264 

in oth<‘r public documents, 261 

unsworn, of x)risouor, 417, 481, 610 

STATirrES, IMITVATE, 
judicial notice of, 16, 267 
Htatements in, 266 
proof of, 466, 563 

STATUTES, PUBLIC, 

judicial notice of, 16, 267 
statements in, 264 
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SUBPCBNA, 

to give evidence or produce documents, 418, 540 
distinguished from notice to produce, 355 
if witness out of jurisdiction, 419, 506 
refusal to obey, 355 — 358 
setting aside as improper, 419, 420 

SUBSEQUENT (JON DUCT, 

as circumstantial evidence of act, 61 
as evidence of intention, etc., 100, 110 — 112 

SUl^’FIGIENCY OF EVIDENCE, 
generally a matter for J udge, 8 
term used by statute, 155 

SUMMING Ur, 
right of, 461, 453 

SUMMONS FOR DIRECTIONS, 

order as to evidence of particular fact, 268, 537 

SURVIVORSHIP, 
presumption of, 505 

SYMBOLS, 

parol evidence as to meaning, 406 

SYMPTOMS, 

statement as to, 72 — ^74 

SYSTEM, 

acts showing, 107 — 112 


TENANTS, 

estoppel of, 53 

TESTATORS, DECLARATIONS BY, 
generally, 250 — 256 
Bee also Table oe Contents, xviii. 

THINGS, 

production of, 408 — 413 

TIME, REASONABLE, 

generally a question for jury, 9 

TITLE DEEDS, 

privilege as to, 342 — 344 
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TOMBSTONE, 

proof of inficription on, 361 — 362 

TRADESMEN'S BOOKS, 

<‘ntrioR in, 171, 211, 427 

<SV« aUo UirBiNKsa Books and WAOBa Books. 

TRANSACTION, 
dofniiiion of, 66 
parts of tbo saino, 67 —82 

aho Taulk of <Ioktknth, xiii. 

Htatomc'iits inadi’‘. aft(%r, 68, 83— 90, 170, 244-- 250 
See also Taih.k of Contents, xviii. 
in writing, parol ovi<l<uu’ic as to, 377—407 
See also TAUiiH of <V>NTtJNTM, xxiiL 
Hiruilar, 100, 105—113 

TREASON, 

corroboration rmpiirctl, 166, 429, 431 
TRIAL, 

proroodings at, 639 — 543 
TRUST, 

profluinption of, 26 


UNEMRLOYMEN'r fNSURANOE ACn\ 

ovidonco of husband or wife, admiHsiblc on chargos under, 

UNSWORN STATEMENTS OR EVIDENCE, 
of childron and girls, 285, 527 
of iwisonors, 417, 481, 510 

USAGES, 

proof of, 392, 395, 561 


VEXATIOUS QUESTIONS, 
Judge may disallow, 540 

VIEW OE PLACE, 

jurors allowed to have, 432 

VOIR BIRIC, 

meaning of, 271, 422 



INDhJX. 


599 


WAGES, 

evidonco of, 536 

WAGES BOOKS, 
ontrios in, 629 

See also Business Books and Tradesmen’s Books. 

AraiGlIT OF EVIDENCE 

not goiiorally dealt with by the law, 153 
direct and circumstantial compared, 2 — 3, 68, 63 
real evidence, 3, 408—413 
confossions, 197 — 210 

WIPE, 

ovidenco of, 273—276, 279—284 
privileged communications of, 321, 443, 480 

WILLS, 

doclarations by testators as to their, 250 — 256 
also Table of Contents, xviii. 
alterations in, 376 
attestation of, 371 
bow proved, 563 

WITHOUT PREJUDICE, 

statements so made, 5^1 — 57 

WITNESSES, 

adverse, 317, 452 
affirmation of, 285, 286 — ^287, 471 
at arbitration, 472, 533 
attendance of, 418 — 419 
bias of, 314—319 
character of, 296, 299, 320 
compellability of, 271, 280, 282 
competency of, 269 — ^1, 418 
conduct of, 296 
contradiction of, 310 — 320 
convictions of, 314, 453 
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